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INtRODUCnON 

♦ ' • ■ 

• . ' ■ * 

• J>«'Sphool of Educafion at Indiaria Utolvektty has for the laitt vean 
• worlfed with the urbaa «:hc«l district. In Indiana in the i^na o^,S JJS 
SZnl?*^?'^'^ Rroiramming. Thes. p«g«m8 have Included ShnlSTS- 
aiatance o;» deaegregatipnye «|ed problems in individual, semindr. wJkAou 

propam has provided inntepth services for IndianapoUs teacheri 

in the design and implementation of these programmatic efiUHs. we have 
hadtheopportuWtytUorkwithmanyoutstandiSg^^ 
sand understanding of the issues Involved with 4ce. se "Sd XoaS orilS 

r "/'^ ' fo«n«t/uitable for sharing with others IntereS^ ' 

r« Jil **** fi*ication Research AssociatiofeCoitference. several 

»W desegregation were presented. The scope, style andS^ 

nTh .'X?!'' "^r. "^"^ ^^'^ appropriate foHncLon heroto. 

"tehopedlhatthesearticleswillprovideareadingsSrceforgrfdS 
classes ftn school desegregation, as well as for steffinrserviCeaSi^Sirin S 
school .districts. Presently developing courwi at Indiana Univewity hSe 
ut 11^1 many of th« Individual articles. It is our belief that by proXH 
a single volume we will enable others to utilise U»em. HopafSK? wilfrrvj 
to stimulate and encourage others, to Expand upon tiie Ideas p^ntTd 
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APVOCATING CHANGlB 
IN THE WHITE MALE CLUB 

*Bmce Gibb, MBA 
Robert Terry, Ph.D. * 

. The authors present their approach to implementing a change atntegy in 
the 'Vhite maie ciub *. The while maJfe c.iub is identified as tho86 institiltionoi 
groups ivhidh controi the resources and power in our society:- (For awnore 
cbmpieb discyssion o/this phenomenon it is suggested that the reader reWeiv 
Teny. White Male Club. 1 974.] Gibb and Terry discuss the maior components of 
the white male club as well as many,o/ the techniques used by the club to retain 
^tver. The- major thrust of the essay is to provide alternative opproaches to 
resolve th^'«>ocietal problems caused by the. white male c/ub, basically the 
exclusion of females and minorities /rem positions of power. The authbrs pro- ' 
viAe several approached toward ch«n^. these include: flj cultural approach 
computed o//our subsets: moral, social, emotional and educational; (2) eco' 
nomic: (3i political; and (4 J pro/essional-technical including a legal subset. The 
authors c lose with a _discussion of the oigdnizational Approaches necessary to 
implement their strategy of change. 

Organizational change is never easy. is especially difficult when the 
issues are as thorny and emotional as racism a^d sexism. What follows is a 
statement ot hpw oiir multi-racial femaie/malo-consuUing team, operating exter- 
nal to organizations, understands, advocates and implements a cpmprel^ensive 
affirmafive action change program. 

• The focus of this essay will be limite.d to organizational rather than societal 
change proljlelns. Our reflections grow out of experience with indnsirial. edu- 
cational, governmental, health and religious oi^anizations. The {taper will be 
organized into four sections: A. What is the problem? B. What are alternative 
change approaches? C:. What is our approach? 

A. THE PROBLEM 

r ■ • 

Any change effort rtsquires clear probleifr definition. What necids changing? 
What criteria should be used to measurp the intervention's effectiveness? In our 
view, organizational consultants hrequently fail to address racism and sexism 
effectively because they focus on the victims. They unfurl elaborate plans to 
upgrade and assist minority men and women and white' women to fit and 
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Succeed in a given organisation. Th^ organisation itself n|ceiVM minimal attem 
Hon. Although some victimrfocus programs have merit, we have learned that ^ 
they are only mlnfmally eff^^Uve in curtailing radpm and se)<i8m. A different 
orientation and pba isl^uirdd which primarily focuses on the traditional ways 
of ''doing business/* * * 

' Large t:6m^ex organizations in the United States can accurately be charac* 
• terized as "while male clubs'^ (VVMC) (Terry. 1974). The WMC. mor6 than the 
victims of th^ clubi requires analysts i^d change. Of course, the victims have 
pellicular ijisues and 'problems to face. However, most of these direic.v!y relate to, 
some f:!ub behavior. For instance, clufc^ behavior denies authority to some club 
me;nbersf albeil in different and harder to pinpoint ways. 

To,devel6p an understanding of what we mean by the cfdb, we begin with a 
brief statement about the characteristics of an authentic person in aifiEiuthentic 
scM:lety VVe can then see how the club violates that authenticity and what would 
be required to shift from a club to a viable, humane organization. % 

•To b^ authentic: in ah authentic society requires four things: ' 

e Adequate ^^urces.for living (Includes food, shelter, clothing, and 
any other resource necessary to function effectively In society). 

e Sufficient powet for self-determination (includes both the capacity to 
tnal^t! decisions and the ability to carry them out). 

/ • A pt^tive and secure cultural identity (IncUides the willingness to 
affirm another^identity while affirming one's own). 

. * eltrstituttonal and personal support (Includes family, school, peer 
groups, and other structured relationships). ' 

An authentU: so(:ii?ty would be characterized by: 

e Kqliitablo distribwtion of resources (by racii and sex for purposes of 
this p^piT) ' ^ • 

% Shared powtT ^ , ■• • 

e Cultural pluwlism . * ^ • . * ♦ ^ 
e' Flexibh' and rtisponsive institutii)ns 

* 

I'hf tour variables t an be graphically presented by the following diagram: 
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The denial of authenticity creates alienations and/or inauthanticity. Aliena> 
tion occurs when a person is unaware or vaguely aware of the exclusions, 
dependency and manipulation by a hostile social'system and unable to parflci- 
' pate authentically in that system. Inauthenticity exists when there is the appear- 
ance of authenticity but the underlying reality is alienating (Etzioni. 1988). 
Increasingly today, organizations are inaulhentic". mfking it extremely difBcult 
for change agents to uncover the underlying alienating forces at play within 
them. « 

^ The WMC iipage captures many alienating and inauthentic dimensions of 
*large organizations today. Organizational resources are disproportionately dis- 
tributed 16 white males: power is held by white males; organizational ciimate 
and ethos legitimate selected white male values and behavior; and institutional 
poJicies. practices and programs support and reinforce white male ascendency. 
To protect the WMt:. club members, drawing on club traditions, often uninten- 
tionally rationalize their behavior with rhetoric about non -discrimination, equal 
' opportunity and victim help programs. What escapes challenge is the club itself. 

To challenge racism and sexism in organizations, consultants anc^other 
chenge agents must have a firm grasp on the definition of racism and sexism and 
be iieenly aware of the muitiple ways these twin realities express themselves 
orgarii?atlonally. Our definitions of racism and sexism combine the above four 
<:harac:teristu:s uf the club. 

Katrism atiti sexism exist v*hen one race or ^x group, iiltentionally or unin- 
tMiitioiwIly. inequitably distributes resounres. refuses to share poiver. main- 
tains closed, unresponsive and inflexible power, maintains closed, unre- 
• 8|M»nsiv» and inflexible -poljcies. practices, and programs and Imposes 
♦'thn«M:entrit and gendercentrij: culture on another race or sex group for Ui 
-» .suppt)8eil benefit and justifies these actions by blaming the other race or sex 
gnjup. 

Tht! club com ept transforms the formal deftnftlons Iqto observable organi- 
zational rralitv. .Spacodcws not p»»rmitai:ompleteexpo8ltlo«of club behavior. A 
fi'w itiu.strations wilj hav« to suffice. 

RosourcH (llstrib'ution.*— The club frequently uses a dlvide*and control* 
strategy with re8<mr( es. An organization has a limited amount of money in the ' 
aftirniative actiort |AAl program. Although new groups come under 'the AA 
mandate, that amount rtmiains the same. Nationally this phenomenon is visible 
with the enactment of Title IX of the Education Amendments of 1972, the 
iM)n-sex-dis< rinunation in educati<m laws. The money to implement Title IX 
regMlatioiKs comes from money prevumsly allocated for Title VII. on race. There 
was no new money to support Title IX. Minorities get pitted against women, with 
niitioritv women «:<Hjght in an impossible d4lomma. And the club goes on. 

l»(»wer .sharing - A client group of black women reported that despite their 
management f)ositii»r»s they were not involved in decision-making. After some 
mve.Htigatinn. they disiiovered^that while men were in the. company sauna, they 
in«d«' d»'c.isi«»ns which were lat»fr «nn<jun(:ed to them at "staff meetings". Volla! 
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Sauna power! In other organizations it*8 the ''old boy network/' athletic club 
power* or some other equivalent;, 

There is also the practice of establishing new positions for minorities or 
white woman withou|adequate financial resources and staff. Power has not beeh^ 
shared. Or there is the practice of placing minorities in buffer positions —urban 
affairs^ personnel departments. AA offlpes — leaving the primary decision* 
ma^g for tn^ed club members. 

Cultural ethnocentrism and gendercentrism'. —Club members have a set of 
norms and values they expect newcomers to adhere to prior to granting them full ' 
club membership. Club leaders expect certain drras Styles (Malloy. 1975) if 
someone is to move to higher club levels. John MoUoy. author of Dress for 
Success researched •this phenomenon and advises minorities. 

if you are black or Spanieh in America, and if you m moving up the rungs of 
ilorporate 8ucuass» you ghould adhere to the dress code of (he corporation and 
of the country, even going somewha^ overboard in the direction of being 
conservative, (p, 152) ' ^ , * ' 

I Unguage patterns illustrate ethnocentric behavior. Organizations usually 
have a double standard of swearing. '*Goddamn" is acceptable; ''motherfucker'', 
is not. And then there is swearing in front of women. In either cdset the preroga- 

- ti ve of deciding appropriate behavior rests with club members. Outsiders clegrly 
i^cognizc whose club it is and' who is setting th^ standards/ 

The club values .rationality (usually contrasted with emotionality rather 
than irrationality), competition and individual success. Minority males and 
womeiTare depicted as 'too emotioixal." they have an "attitude." are clique 
oriented (they group together a lot), are low achievers (they are npt as hard, 
drivers as the othe^ club members). See Tenry (1974 and 1975) for more on club 

* values. r 

The definitions of racism and sexism and therr activation through club 
behavior have important implications for analysis and change. First, by foqusing 
on the WM( ;. whitte males per se are not the problem. However, the club analysis 
dttes suggest that any wHite mate who. supports t'^o club becomes part of the 
problem.. 

' Sexism in American society is a male club problem; racism is a white club 
pn)blt>m. Thus the only kind of sexist a woman can be is a male sexist. The only 
kind of racist a minority can be is a white racist. Neither minorities horjivhite 
women control the club but they can be co-opted or voluntarily defend the club 
against those women and men. minority and majority people who are moving 
toward an authentic organization. 

Second, although the definitions of racism and sexism are identical, it is a 
mistake to 9ssum(> that the histcu'ical realities or the change implications are 
i(ii*ntii;al. Stmu' obvious contrasts make the point: i 

Minorities Unui to be ghettoized; women are widely distributed through 



Wom^ tend to be idealized; mlnoritim ignored and dl8(»unted. 
MinorltiM are i^ore likely perceived to be violent; women more peace* 
ful . * ^ , 

Women have particular issi^s such as rape, control ofone's iiody. and 
abortion that differ fironr racial iasxxef. ' 

A consultant cannot' assume that hinority men and women will for^n a 
•complete natural alliance wlth^each other or with white women (Pirestont,* 
1970). Different constituencies will address diffaring issues. Overlaps occur 
around comipon selMnterest. ^ 

And third, the club analysis pinpoints ways that members.appwf ntly be- 
nefit from racism and sexism. They also lose. It is difficult to separate racism ahd 
sexism tem poor management. Newcomers to the clul^ often raise questions 
about a club practice that appears on the surface to be tHe result of racial and 
sexual discrimination. Upon investigation, the issue often is Hot discrimination. 
Everyone is equally trei^ted pobrly and unfairly! A 'properly conducted AA 
program.fCoupIed with broader organizational sensitivities jirovides a vehicle 
for club members as well as newcomers to be authentic, not in the okl club, birt in* 
an effective humane organisation. 

l^t us now turn to examine some of the common 'methbds used to fight 
.racism and sexism In organizations. Almmt all of these approaches have an 
Implicit definition of Ihe problem which differs ftt)m that, presented above. 
These definitions are limited by a narrow interpretation of Title VII of the Civil 
Ri^ts Act of 1964. They focused on discrimination rather than the racism and 
Sexism In the dub which results from past and present discriminatory behavior. * 
B. ALTERNATIVE SOLUTIONS TO THE PROBLEM ' 

Thp following are descriptions of eight approaches observed in organize- ' 
tipns which are responding .to ecual opportunity law. These will be brief char- 
acterizations rather than complete descriptions. In each description, theconsul- 
Mnts* target group will be identified and the major process described. The eight 
apprtwches are organized Hin.der tKe fo^r dimensi<ins which are used to describe 
tKedub. 

' CluUural approaches. — The major fooiis of the cultiu*a'l approaches are 
the valuos, beliefs, feelings and sldlls of tndividual members of the organization. 
The basic assumption is that if ind ividuals change, the organization will change. 

M(jral approa<:h — Racism and sexism are ethical and moral issue§ tradi- 
tionally beyond the purview of niopt.organizations. with the exception of reli- 
gious t)rganizati«ms. With the perception that equal opportunity laws, have 
itivtt(i«(l the mora) sphere, organizational consultants advise executives and 
nwnagers to hire and trait^ affet:ted classes because It is morally right to Jo so. 
Arguments include invocations of the basic principles in the doctrine of free 
enterprise and equal opportunity Guilt becomes a major motivdtor jnduced by 
vivid portrayals of pathetic conditions of the affected classes. iSpmeof the forums 
thmugh which the word reaches the members of the organization are president- 
ial sp«»tn htn. house organ artitiles, and njanagerial visits to tK"e affected class 
institutions and communities. 



Social approach. Practitioners of the social approach emphasise social 
acceptance of mindrities. At hornet questions such as **h9w many of your friends 
are black** and on the job, statements like ''he is black and we get along very 
weir* illustrates this approach. The major focus is on developing the social skills 
iii the affected classes so that they are j[:ongenial to the majority and ma^e 
members of \vork |roupd. bourses designed to help advance Women in managa* 
ment include leaf^ing how to '*get along'' with the male supervisor. The rnkfor 
^)rums for these practitioners aru internal ^r external group training sessions to 
acculturate.the affected classes. 

Kmt^ional approach. — The social ^preach relates to one form of the 
emotional appru^^ch by foi:using on the affected classes to reduce the rag%or 
hostility these grc^ups mavJhave which, will, inhibit their social and therefore 
organizational acceptance. Also in this tradition but having a cUamet^cally 
different focus are various forms ofj^hnotherapy. These therapies work on the 
prejudices and Imiotions of w hiiv moli's which affect their decisions regarding 
the affecliul classes. The vartations raitge from ethnotherapy (Ck)bbs. 1972) 
whifn^ a white in a group is confVonted affd t^hall^ged by minorities to transac* 
tional analysis^wheri* the individual client reduces the **contamination** of his 
Hciult ego state.by parental myths abt)Ut Ihe affected classes (Roberts). * 

>:duc:ational approai:h. — ' Training programs to equip the affected classes 
with the tin hnic al knowledge ami skills to perform effectively in organizational 
roles are most fre(|uent. These programs are most often conducted in*house. < 
llowevor. federally financed of assisted job-training programs are available 
outsicie the orKjiiuzati()n. Intetnship progciams for affected classes also fit under 
thi.s m)proach. ^ 

In a few organizations, whitt* male managttrs are betiig trained to manage the 
AA function .as 4)art of their nranagerial responsibility. These management 
development courses usually include immersion in the legal requirements and 
an understanding of where women ami minorities *'are comifig from/* their 
backgrouniis and stH;iaii;^atiuti. 

^In ^un«. these four appxoa(;ht*% focus the^^indi^idual aiid.his/hM4interper- 
sonal c)r work group n^lationship with members of theaffecteJl classics. With the 
exc eptiou of the etha(»therapies. the usual assumptiim underlying tht^ is that 
the affecteti i lasses need to^be resociali/ed or trained to '^fit** into the organiza* 
tional I ulture. T*hev ar^« usiially carried out ih the organizational setting by 
internal trainers or ext(*rnat ( (msultants. 

2. Hi Dtuunii approa( hes. — The use of economic resources usually in the 
tonn of liigh salaries ti) ( apture a share of the affected classes has byen used but 
foiinii to Ih- tnet&M tivt^ It, makers tlie organization vulnepiblesio discriminatory 
suits and limits the upward mobility of inembt?rs of th^^fec^ed classes. 

Another etomunif approach is used to overcome ti^iti^male manager*s 
fiimtional ami sot iai resistam e to acting assertively on AA programs. Kconomic 
in< »*ntivt*s in tht* form of nu*rit increases, profit sharing* and annual bonuses 
fiei oine tn part i ontingent upon achievement of AA goats and within timetables 
set f)V tfie maruigers themst'lves. These objec tives constitute part of a set in a 
"manaK»»ment h\ nh|r« ti\ t-s" process. 

H 



As yat, posiiiblB aconomk; benefits %vhU:h may accru}} to an organisation 
are not diK:umt>nted by empirical research. The organization may benefit eco- 
nc)mic:ally from im:reaaing the. pool of human resources by breaking the 
monopoly of white males, obtaining greater Investment of all employees from 
partiiiipaliou in decisions, and decreasing the alienation of affected classes who 
pen:elve pwferential protei;tum of white males. If this hypothesis were sup* 
ported by researtih* it would be a powerful economic incentive to move effec- 
tively and rapidly on AA programs. 

The Ihnited et;onomli: incentive^ nm*' employed are usedby top executives 
to pressure unwilling line n\anagers to achieve affirmative action goals. This 
method is usually found only in the most committed ^nd/'or authoritarian or- 
g<>nizaticmar rt^gimes. 

3. Political approach/-^ Many members of affected classes in organizations 
despair that fundamental change will not occur as a result of cultural ap^ 
phiaches. Thevliave somewhat gr,,ater expec:tations from economic sanctions. 
Their n^al hope lies in raising the consciousness of the affected classes, organiz- 
ing and mobilizing them to Make dearandconslstent demands on the organiza- 
tion. Thvy are the orgf»nizallon •'militants" and frequently find themselves 
i.solated atul frustrateii (Alinski. 19H9). This political approach involves working 
with eacth of tht» affo. ted classes separately. Each class develops demands which 
c ap b*! met by thi» r rganlzation. They qommit themselves to take an escalating set 
of actions shoul J the dMnamis bi^ refused, the risks are high, few inside an 
organization ar» willing to play. 
* 4. Profrssiiinal-technical approach. — The basic assumption underlying 
thu* method is (hat t hanges in the prtxiedun^s, especially personnel procedures, 
will lead to c ompjiame with the law. The externe! <;onsultant. frequently a 
ptrsontU'l or legal expert spec i&lixed in equal opportunity laWs*. examines the 
firganizarion s pnu ^dures and praitii es, Recomme/tdatlons for changes include 
retlesigning c^jplicaUon forni.s opening up unused recRilting sources, validat- 
ing testing pnu eiiures, analvzmg jobs, ^defining criteria and setting new 
standanisr re^ism^ {i»^rj(M:mam:e e^aluatioy process and jyiter)a. etCj^ The^se . 
tfUKsulKuUs wnrk with ami through the human n»stmrce or personnel depart* 
ments to prnviiie line inanayers with \ho procedures to be non-discriminatory 
ri»Kardinj< the aftVn ted c Ussvs 

A final tei hni( al approac h is legal. Organization legal stafftake action on a 
case h\ (asi» Ihisis rhis tipi>xnac h a.ssnmes that the organizational structures, 
pnlii u's pnu etiiiri's. and prat tic t»s are in i.ompliam eand that the probability of 
sui(t»s.s in winiung ttiv<irahl»» [lalgrnients is high. 

» 1*hiM'\tf»rnal le^^al apprnar h takes the form of a law.ver who represents the 
att*M trt! I lasst's and presses the nrRani/ation bv referring c:omplainants to fed* 
♦•ral.Ntatf.ind ; it\ a^»»rH !»»S(>rtiJing individual or das.s action suitsinthecourt. . 

Mh* swi \ fs,s t»t rht» \ ,ifunis approac hes di».st;rihed aboyc* depends in part on 
thesptM ifii ( orulitiniis of the t^r^anizatioti, In general, no one approach appears 
tM hi» MlTyi uhiMi usfd dUitu' Vhv moral preachments nre hollow without 
i hao^inH thr rfuanl strut Uirr U\ rfinton f» anti^raclst and anti-sexist btjhavior. 



Emotional catharsis and introspection are sterile without recognizing how the 
traditional organization practices and processes perpetuate racism and sexism. 
Education of affected crlasses becomes endless unless a hostil^soria! psycholog- 
ical climate becomes hospitable. Political action, especially in a contracting 
eccmon^y , without an educational process for white males so they can appreciate 
that the affected classes have eyes to see ways in which the organization can be 
improved f.jrail. is* at least risky and at worst personally dangerous. 

All these approaches are important and useful. Although we have not 
systematically resean:hed it. our experience s^upports the affirmation that the 
greater number of these approaches used, the more' effective the AA program 
uutciimes. In the following section, we will combine these approacl^s in an 
out lint* of the strategy we follow in helping an organization achieve effective AA 
results. 

C. ORGANIZATIONAL APPROACH 

This strategy includes in an intervention smjuence all the approaches de* 
scribed above. In the outline of the stages in this sequence, we identify the 
various approaches in parentheses. 

1 . Access. — Most of our contacts with potential clients come from referrals 
or from those who have read our publications. Recommendations iisually come 
fnini executives and managers, minorities and women we have worked with 
who em:ounter colleagues frustrated with the task of developing an effective or 
trying to implement an ineffective AA program. The frustrated managers usually 
perc;vive the task to be one which can be accompli$hed by experts through 
aii justing the personnel procedures and practices (professional-technical ap- 
proach). 

In the first en<;ounters with the client, the white male consultants begin to 
provide executives and affirmative action managers with a broader understand* 
iiiK of thtMnselves and the task (emotional and educational approach). They press 
the leaders to define the benefits which may accrue to the organization in 
adiiiti(jn to those which are contingent upon compliance with the civil rights 
laws 1 he enthusiasm and energy engendered at this point usually leads to a plan 
tu share their newly acquired understanding with other line executives and 
managers Seminars of three days in duration are scheduled to accomplish 
several objectives: build a common language and understanding of the problem, 
ansess the t urnnit ecjual opportunity status of the organization, and develop an 
at tion plan for developing and implementing their AA program. 

2 Diagnosis. — In preparation for the seminar, the minority and female 
( onsultants interview minorities and wonlen who will participate in the seminar 
to builii legitimacy with them, to obtain their perceptions of actual personnel 
and ntanagtunent practir es. and to determine their needs and aspirations (polit* 
ual approat h) At the same time, white! male participants are interviewed to 
ciHsrss tiieir penteption of the problem and affirmative action, to identify the 
prac tiial and emotional difficulties (emotional approach) they experience as 
lliev attempt to manage a multi-<:ultural two-sex work force, and to determine the 
issufs thev feel should be addressed in the seminar. The soc:io*psychological 

to 



climate can also be tapped with comprehensive survey instruments we have 
developed for this purpose. ' 

Simultaneously, the affirmative action staff develops the statistical data to 
d(K:umeut racism and sexism. This includes parity and utilization data by job 
category, applicant flow, hiring, turnover, and promotion rates. Instances of 
current disc:riminatory practit us and prcMredures are written up as case studies or 
critic:al inoidents to illustrate vividly how the organization reached its present 
(tondttion. 

3. Planning. - With the data from interviewsand the AA office, the consul- 
tants. extH:utlves and representative minorities and women structure the three- 
day HtJminar. The first day builds awareness of the issues and a common frame* 
work devtdops (educational approach). During the second day, minorities and 
females prt)videa perspective which limits denial and rationalizations and gives 
managers some straight feedback on their behavior (emotional approach) as they 
scrutinize the organizaticmal atrm:ture and dynamics. The final day they share 
the rt^sptmsibility with managers for planning a process to create a program 
which has the commitment of all groups, has adequate human and financial 
resoun ds, and has high organizational priority. 

A plamiing gn)up st?le<:ted from si^minar participants with female and/or 
minority Itwlership (political appn)ach) is charged with the responsibility of 
iiratting in broad outline: 

A partii ipatory prtM:es8 for setting goals and timetables. 

A pnK:edur<» fur holding line managers accountable for their achievement 
and incorporating rt»sults in this area as a criterion for determining merit in- 
cffases or bonuses (economic approach). 

*Auth(irs; The authors are partners in the consulting firm: Neely, Campbell, 
Cibb. Terry ik A.ssociatt^s. 2341 Lanchashire, TB, Ann Arbor, Michi- 
gan 48 105. 
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EDUCATION: INTEGRATION, 
WELFARE AND ACHIEVEMENT 

Barbara A. Sizeinow 

This pupt't ttiu es the genrmi status of thv black American in the Amprican 
edurationuJ system, pnniciingagent'raluv'enievvo/thei^mc^rit.anexpeflenceo/ 
thi* hliu k. Thv e(furutionul ftu us deals with integration and desegregation with 
n?ganf to rom wn o\'r»r the uelfon? s\ stem and achievement mode of the black 
ihild. Thv uuthor |)n)vi4le»s a review 0/ the major educationdl contributors 
rf'guniing eifuul etfurotional opportunity concerns with an emphasis on the 
n»l(itionship of socint inequities as they a//e<1 the education of blacks. The 
uuthor s summutinn tUwly t olls for theTt?structuring of the public school 
systent Her tht*sis upj»»ars to be that an integrated society will n?sult only when 
we uttoc k the soun f of saciiil inequity which is strangling our stmety. 

The black Ameru an s status in the U.S. social order results from the Internal 
contradiction of American democracy, the incompatibility of the economic 
paradigm and the political idtn^logy and institutional inaccessibility.^ These 
( onflicts can no longer be denied but nmst be confronted. Integration is but one 
nmnifestation of thi? great American Dilemma. 

The long war for pi)!ttical. economic and social parity has been fought in this 
milieu of < ontradit tions centering largely around three opposites: (1) the polit* 
ical idtndogv whit h Mates that all mon are created equal with certain inalienable 
rights to lifr. libt^rtv ami the pursuit of happiness versus the economic paradigm 
which is a t.ontrarilv intertiependent tiumpetitive model guaranteeing losers; (2) 
an at hti*vement oritMitatitui based on the notitin that hard work assures success 
on standanii/tMi tt^sts norm>n^ferent:etl tm the winning group, emphasizing its 
tah*nts and gdts t*veti when iuapprt)priate ft)r the task at hand versus an ascrip- 
tive ( ontinuum based on rat e. sex and stH:it)-ect)nt)mic status which serves as the 
gatekeeper tt) thi» tjpptjrtunities t)t tlie system and whit:h keeps the losers losers; 
anti \.\] the elitist nature tif tht* gtiverning institutitins versus the mass ideology 
InhertMtt iti the mc*aning tif tietnotTac y. 

At I ortiing to Davis, the basis ft)r many t)f the problems faced by blacks is a 
hit k t)t at tens to stn iai institutituis. He says that institutional failurtt has pro* 
tint (uta hight*r tfuuiretit alanti empirit al fret|U(^ncy of social prt)blems for blacks 
aotl Sin t(d prohtiMus t cui Ih* rf\M)lv(*ti, lessened and prevented and the mHKis t)f 
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the black population met not through integration but rather via reversing in* 
stitutional inaccessibility.^ An institution is a public system of rules which 
defines offices and positions with their rights and/duties, powers and im* 
munities.^ Institutional inaccessibility is defined as a situation in which one*8 
primary and/or secondary human needs are prevented from being met via die 
normative social institutions. Davis explains this: 

When social institutions aitr closed to certain groups in the population, 
extralegal mechanisms and processes are sometimes proposed, developed 
and implemented in an effort to increase access. Some of the extra-legal 
mechanisms are the Equal Rights Amendments for blacks and women. Vot- 
ing Rights Acts. c:ivil Rights AcU. Supreme Court Decisions and the tike.< 

Davis charges that black and other minorities will continue to reflect dispropor- 
tionately high frequencies of certain deprivation- related problems, unless ak 
terallons in social problems and the societal forces that precipitate them occur. 
The 1950's and 60*s was a period of struggle, intense struggle for justice by 
the blacrk minority Justice expresses a kind of equality requiring that in their 
administration, laws and institutions should apply equally to those belonging to 
tho classes defined by them. Rawls states two principles of justice: 

First, each person is to have an equal right to the most extensive basic liberty 
rompatibie with a similar liberty for others. Second, social and economic 
inequalitiMS are to be arranged so that they are both (a) reasonably expected to 
be to everyone's acivantage. and (b) attached to positions and offices open to 6 
all ^ ^ ^ 

The first principle is governed by the Constitution and does not lend itself to 
much argi|ment nu>rally. It is the operationalization of the second principle * 
which lies dt theu ru.^ of the present debate over affirmative action, open admis- 
sitiUH and the Kijual Rights Amendment. Presently, white men of European 
descent have ilisprofKirtitmate access to positions and offices in chains of com- 
mand than do other groups, based not on merit or qualifications other than race, 
sex and affluence Rawls says that the higher expectations of those better situated 
are just if and only if th^^y work as part of a scheme which improves the 
exp*i;tation» of tnt» least advantaged members of society. The scw:iety is not to 
establish and sec ore the mnrt^ attractive prospects of those b«?tter off unless doing 
so is U\ the ativantage of those less fortunate.*^ Downs claims that a Haretian 
optinuim. the condition wherein no transacticm hi^tween private parties can 
make someone belter off without harming someone els^. c;an be reached only if 
government intervenes in the free market.' 

If siu iai ami ec (uiumir inec^ualities are to be arranged so that they are both 
reasciuahlv expec ted \o be to everyime's advantage and attached to positions and 
offii ej; open to all. and if a Paretian optimum can exist only through govternment 
interveolion. how do blacks and minorities get the government to take such 
effei five hi tion ' rhert* are two different distributicms that influence the alloca- 
tions of resoun es. ac t ciniing to Downs: the distribution of votes and the distri- 
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button of money .» Because of maiority rule, a Paretian optimum is never leached 
in a democracy. , 

Fur fifty^ight years blacks worked to overturn the 1896 Supreme Court 
decision in Plessy v. Ferguso/i. and. Hnally in 1954 that same court removed 
segregation from its de jure status in Brown v. The Board o/£ducQtion o/Topeka. 
During the reign of '^sefHirate but equal", there was little response from the 
society over the blatant and obvious inequities in black and white education nor 
regarding excessive and unnecessary busing of black children through the 
segregated areas. 

Desegregation and integration are not synonyms and the Civil Rights 
movement never made it clear what its definition of integration was. Integration 
demands an end to elitism in all of its forms: racism, sexism and class privilege. 
Racism is sometimes deft ned as an accommodation mechanism used by a race to 
exclusively maintain, control and preserve its power wliile subordinating the 
excluded races within its sphere of influence to its power demands.^ 

Accommodation is defined as a process of mutual adaptation between 
persons or groups, usually achieved by eliminating or reducing hostility as by 
compromise, arbitration, adjustment of differences or reconciliation. Handlin 
gives two definitions of integration. One refers to an open society as a condi- 
tion in which every individual can make the maximum number of voluntary 
contacts with others without regard to qualification of ancestry. The other is 
rac:ial balance, that condition where Individuals of each racial or ethnic group 
are randomly distributed throughout the society so that every realm of activity 
• contains a representative cross section of the population. The former is integra- 
tion, the latter is desegregation. 

Integration demands solutions which eradicate segregated housing, deny 
uniHiual job oppi^rtunities. eliminate inadequate medical and educational serv- 
ices and remove unequal taxation demands. It requires the destruction of all 
barriers to ass(K:iation exi:ept those baseci on ability, taste and personal prefer- 
em:e. Integration affords free choice to equals with the same limitation: desegre* 
gaticm assures fret? i:hoice to the superordinate. With no definition preferred by 
the Civil Rights Movement, desegregation models were implemented giving the 
superordinati? groups (those with power) the right to move away or out of the 
public 5u:h(M)Ls whenev«r desegregation commenced. The school cannot be 
examined apart from the total scH:ial reality. Segregation in schools is a result of 
n^sidential isolation xwiU' Un Xo situations. By limiting the pnK:ess to education. 
rt\solution of the housing problem was deferred until urban renewal, urban 
homesteading and model cities programs cumld begin the removal of the black 
poor frtjm the central cities Kariy desegregation efforts of the northern public 
schools (ihi btHome entangled with residency isolation, political patronage 
svstenis.^the exodus of whites and the f:onse(tuent loss of capital and resources, 
the expansion of the ghetto and the thr»>at of the emergent blacik politic:al fon:e. 
For. as earh new white conmiunlty faced black inundation the cry for integrated 
sc hools M)Uld Im: heard.'' 
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. The present argument generated by lames (loleman around white flight is 
moot, for the hidden truth is that the U.S. had been facW with thfe '^progressive 
gheftoization of whole series of great urban conglotneratiohs"*^ at the time of the 
1954 (feciision. Whites had been fleeing the cities for suburbia with the blessings 
of the federal treasury via FHA and the blacks had been concentrating in the 
central c:ilies in the mammoth federal housing projects. In 1951-52 for the first 
time in the urban centers, the schools of Washington, D.C, became 53% black. 
Predictions were made about the recurrence of this condition in city after city 
threatening white political control. These were the conditions which influenced 
the thinking of the justices of the Supreme Court in 1954, And the 1954 decision 
renects a racist bias: 

StJgregathm of white and colored « hitdren In public schools has a detrimental 
tffftH:t U|)»)n the lolored ( hildren. The Impact Is greater when It has the 
aanclion of the law. for the policy of separating the races is usually inter- 
preted as dtmoting the Inferiority of the Negro group A sense of inferiority 
affects the motivation of a child to learn. 

f his language implies that segn jation does little or no harm to white 
chilciren; thert?forf?. segrtygation is supportive to whites. If an institution supports 
white superiority, how can that same institution dispel black inferiority? And 
this i.s the rub. Desi^grfgated schools c:an be as racist as segregated schools 
becauHt? thr situational fac tors as (exhibited in educational structures and by 
edut attonal programs are identical. 

When the ( :i vil Rights moveihent was faced with this anomaly—the fact that 
thtMr argument saici that blac ks wen^ inferior and had to sit next to whites to 
Irarn -thfv insisttni that they meant only that whites would only support 
sch4)()ls w htTe thfir c hildrtMi were learners. Consequently, the CiviP Rights 
mt)Vt»ment nrver aiitlressed the structural problem nor confronted the rigidity 
and differentiation of the tnim ational structure which maintains its character 
and ^t^sists outside ton es. Since power in these organizations is vestedMn an 
oligan hie al rather than h denux rafic system and since people in it are rewarded 
according to their position in this hitJrarchy, the school meets the interests of 
these people more than it int»ets our (:ommitment of universal educ:ation. The 
plain tact is that the prest^nt educ ational structure dews not fit cmr muhilingual. 
tnulti c iitliiral t^nvironment because it was desigmjd to bt?neflt white affluent 
Anglo ScixDo Protestants. It does not work for those who differ fnmi the norms 
and stamlanls<)f this group Consecjuently. this minority has a built-in advantage 
\N \\\\ h It ilues luit want i hanged. At first Uiere was a fear that integration would 
ih»s!n)V this advantage As it bet anie i learer that desegregation models based on 
quotas wouhl tnaiutain lht» white majority and retain these benefits. resistanc:e 
iM'ttan to wane Onlv resistance to the poor remained. Sinc:e most black public 
sc hoi)l stiitlents are pc»or. this c ontinues to be? a problem. 

I he stattdards nt Americ an soc iety ere sc?ven? and a portion of our popula* 
titHi js hehl ifi Icju estt t^in and regarded with suspi( ion. These people are 
•«eneralK rele^^aled t(i slums or skid rows so that respec table and eSsSential 
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citizens can carry on their corporate life undisturbed by their own apprehen- 
sions.'* The poor are always alienated from normal society, and the black popr 
art* rejected on the basis of class and race. Therefore, the Civil Rights movement 
sheuld not have been disappointed in Coleman's repojl, Equality of Educational 
Opportunity (KEOR). It made four major polnU about American educa^n In 
19652 

(U Most black and white Americans attended different schools. 

|2> Despite popular Irijpresslons to the contrary, the physical facilities, the 
formal turrlculunuj. andVnost of the measurable chawctSVlstlcs of teachers In 
black and white schools were quite similar. 

(3)^ Despite popular Impressions to the contrary, ipeasured differences in 
schools' physit:al facilities, formal eurrlculums and teacher characteristics had 
very little effect on either black or white studenU' performance on standardized 
tests. . 

"(4) Trtt» gne schcK)! characteristic that showed a consistent relationship to 
t»»st performance was the one 8t:hool characteristic to which most poor black 
chihlren had been denied access: tilassmWes from affluent homes.'* ) ' 

Dr. Ruth Hayre, former District Superintendent of the Philadelphia Public 
Sc:hooIs. reminds us that frtim the end of World War II through 1985 black' 
students in urbdn areas were cmwded into double shift schools with hard|y 
enough ustui and abused bcwks in crumbling buildings ill kept and unattended 
with teac hers who w«re dodging the Asian wars in which the U.S. had engaged 
• itself. A student who entered in the publicischools ih the first grade In 1950 was 
born in H»44. graduateti from high school in 1962 and college in 1966. The 
student wh<j entered first grade in um was born in 1959 and has not graduated 
from high .stthcMil yet.'^ Her point is very relevant to the present and to the 
C<>leman Report. If the point in time of the investigation was 1985. the building 
(if new .sch<u»Is, the raising of property taxes to pay for the increase in en- 
rcMments and the in<:rea.se<l spending which accompanied these changes may 
have narnjwed the previously existing une<iual expenditures. Secondly. If the 
large sc:hool districts were those not resptjnding to Coleman (notably Chicago) 
wcrtd<l the.se inecfuities b»? shtmn? Ustly. Dr. Hayre s comments speak to the 
proi)ienj of testing, although oblicjuely. How could students who had spent all of 
their ptiblic sc hxoi years on dcjuble .shift with inadequate supplies and textbooks 
do better thai, their prediiiessors on .standanlized tests? If the tests are standard- 
ized nn ( ertuir ( 'irric ula tienianding a certain amount of time an^ this time is • 
sh.irtentni. »>,hat hapjH'ns to what is taught? This brings us to the prt)blem of 
dchievfnu'nt in integrated (desegri^gatwl) .schools. 

MMi .s»H irtl s< ientists arr conspicuously absent among resean:hers who 
nieasun' thr effec t» oi school liesegn^gation. This is unfortunate since their 
uivolveint'nt might nu'an thet onsiderationof more rellevant questions about the 
ti.'.s»'greK.UH)n proc rss .uui its effm t on students.'" .St. lohn reviewed more than 
120 stuiiii's nt th»' relrtfinn »)f s< hool racial composition and the achievement. 
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attitudes' ur behavior of children. On the basis of the evidence col^ecled and 
studied, blraclal schooling must be judged neither a demonstrated success nor a 
deaiunstrated failure. St/fohn reports the fbllowfng: 

An implemented to date, desegregation has not rapidly closed the black* 
white gap in academic achievement, though it has rarely lowered and some* 
times raised the scores of black children* Improvement has been more often 
rep«)rted in the early g^es. in aritjimetic. and in schools over 50^ white, but 
^vt*n here the gains have usually been mixed, intermittetit, or nonsignificant. 
White at:htevement has been unaffected in schools that remained maiority 
while but srgnifii;antly lower in majority black 8c:hools. 

Biracfal sc:h(H)ling is apparently not detrimental to the academic performance 
of black f;hitdren. but \i may have negative effects on their self-esteem* It is 
not merely at:ademk: self-concept in the face of higher staitdards that is 
threatened* but also general self-cpncept. In addition, desegregation appar*' 
ently lowers educational and vcx:alional aspirations. It is possible however, 
to interpret a reduction of unrealistically high aspirations as an overall gain. 
Moreover, there is some evidence that in the long run desegregation may 
nncourage the aspiration. s^lf*esteem and aiense.of environmental controlnif 
blai.k youth. * , 

*« 

rhe immediate effml of desegregation on interracial attitudes is sometimes 
positive but often negative. Thus white racism is frequently aggravated by 
mixed H(:htK>ling. Friendship is somewhat more likely to develop among 
youagur children or those *who have been long desegregated, but at the 
set ondarv Hi:hiH)\ level there is a great range in the degree of racial cleavage/ 
community to i:ommunity . In some srthools there is considerable interaction 
ami mutual respei:t.. Among blacks the most ingroup in their friendship 
(patterns are girls and those in classes with very fei^qf their own race. Among 
whites the most ingroup are boys, but the interracial behavior of both sexes is 
mu( h affected by the S(N:ial class congruity of th^ races in the ^hool. 
But although des«*gregation is not to date a demonstrated Success. It is not yet 
H demonstrated failure There is as little evidence of consistent loss as there is 
of (onsistent gam. Further.' in spite of the large number of studies, various 
limitations m design weaken the best of them. Thus in a sense the evidence is 
not all in 

()iu» reason why tlesegrt?gation sfuMns not to affect the learningfof the stu- 
dents may bt» the failurt? to i hang«! the struc;ture of schpols to accommodate 
lt»anu»rs who differnd fn)m the norms of the norm-referenced currtculum and 
Htantianii/wi h»sts. St. lohn. herself, notos that there are serious problems in the 
u.se of .stautianii/.ed and IQ type tests in desegregation research. She says: 

II the U Hts have not bet>o stan<iardi/.ed and validated on a similar population 
{ami Ihev rareU have), thev may have low predictive validity for black 
^ < hiUiren or differtmtiate pmirly among them. Though the comparison is 
iit*twe«*n hlai k < hiidc; n and other black children, rather than between black 
ami white i hiUiren. the tests may nevertheless show unreliable or unreal 
diff«»r>»fu es or fail t<j nhow <Uffefent;es that are reliable and real.'' 



The refusal to examine the. stratification congruences of the norm- « 
referenced curriculum and ite concomitant effect, standardized tests, is probably - 
- due to the'relation between schooling and the availability of opportunities. As a 
result the school is able to respond to human need only to the degreetiiat that 
pWtlcular human being approaches the norms and standards of white affluent 

Anglo-Saxon Protestants. The failure of affirmative action and open admission is / 
due to our refusal to deal with this phenomenon also. 

The entire structure needslo be changed so that It Is compatible with what 
we know about humah growth and development. Bruner says that Instruction 
should assfst growth." If this is so. what should a constructive responsive 
teachlnrf-learning environment be like? Sarason says that any attempt to Intro- 
duce4|}hahge into the school setting requires, among other things, changing the 
existing regularities in some way. Several questions should be answered, he 
advises. What is the rationale for the regularity? What U the universe of alterna- 
tives that should be considered?*' Why. then, are our children grouped accord- 
ing t6 ages in grades? What does age have to do with harning? What Is a norm? 
What is a ^rade? What do they have to do with leamlr^ and growing? Why Is 
only the experience of Anglo-Saxons prized and considered worthy? Why are 
• Kuropeans exalted a^d glorified overall other men? Why isthe administration of 
the school hierarchlal and undemocratic? Why Is eve^ne taught the same 
thing, at the same time, in the same way with the same material and the same 
teacher for the same amount of time? 

We need to admit that every human being is unique and different, with 
tiiffering rates of grawth and patterns of development. This being so, the norm 
refeeenced curriculum and norm referenced, testing need to be discarded. 
Assessments need to be made of students' gifts and assets as well as their 
w«aknes.ses and deficiencies. Ungitudijial studies of student growth need to be 
kept in ortler to determine what is "normal" for that student. Teachers need to be 
taught how to use these to plan an individualized curriculuin-. Skill mastery* 
gn>upiogs need to be formed In all of the four symbol systems: words, numbere, 
images and notes, with teachers who are skilled in participant observation and 
priH wIural knowledge. Presently, ieacher training programs do not afford op- 
portunities for teachers to demonstrate alledgedly learned skills. 

Uiarners learn by imitating, modelingor demonstrating as well as by memo- 
ry, recitation and recall and rote. Procedural knowledge deals with the know- 
how in contrast to the know-what. « Once differences in individual learners are 
atlnjitted. a different kind of grouping more responsive to teaching and teaming 
< an replace the age-graded system. Skill mastery groupings can then become a 
real possibility and the elusive individualized program can be effected. Team 
teaching can then become real and teachers talented in different symbol systems 
VAW h«» use*! more effwitively. 

t)ne reason why change has been so slow in using what we already know 
about human growth and development is that certain arguments remain I'.nre- 
sijlved in the larger sot:iety. Watson identifies three: (1) Are certain races ge- 
nt'tic ally inferior? (2) Is poverty due to the improvidence or sloth of the poor? (3) 
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Are governmental in&titutions.(e8pecially education) ineffective in producing 
change in individual circumstances? He categorizes these arguments as biologi^^ » 
cal social and (iolitical and further warns that every citizen must individually 
and collectively examine his/her values and ideals to move Anierican democracy 
ahead.^^ If believe this, we must look at what we do to learners in schools and 
then ask ourselves why. 

David Hawkins argues that^human beings are different. He notes that con* 
genital variety amdfig persons modified by early experience is not single track; 
like biological variety in general, it is many-dimensional, its graph is profile. 
Whereas a single well-defined curricular track will spread children out in a long 
line of nian:h. ^here is also a Variance in the learning abilities of a single child 
along alternative) tracks, assuming that these are made com nensurable by lead* 
ing toward a uommon goal. Thus by a proper assignment o« tracks in a way which 
complements congenital variety, the variance of learning rates can be reduced 
and with no decrease of any individual rates. Hawkins notes that human beings 
qu/i human are never indistinguishable, never identical to each other, even in 
respects important for learning and education. They are incommensurable in 
theif differences 

There is fear of this concept, aq^ rightfully so. because of the arguments 
metitioneil earlier by Watson. Minority groups and the poor see the specters of 
racial inferiority and discrimination against the poor looming in the practice of 
such a conct'pt. Implemented by racists, sexists and elitists many problems 
associated with injustice could be predicted. However. prmently the p6or and 
nun()ritU^H find themselvet disproportionately ii^rdcks called special education 
ami c:areer educ ation in desegregated school systems. Hawkins explains that 
incommensurability excludes marketplace or IQ*dominated notions of unalter* 
able ineciualitv implicit in the ''superior student.*' **ability grouping.** and in- 
herited inftTiority. Foi these imply commensurability. the belief that *^he more 
abitt ' ex( or"th(» less able** in alt possible tracks. In this connection it should be 
t>tnphasi/tHi that incommt^nsurability implies that individuals can be compared 
and ranktnl in many sorts of ways. It means that such comparisons are vector 
rathiT than scalar in type. It implies that, in general. **one individual does'not 
i»xc m1 ar)nthf*r in all relevant dimensions, does not. in mathematical language 
(loniinatt* him-" The postulate of incommensurability takes childran ascongeni- • 
t<Hl V varied rather than umniuat and raises questions about the differential effect 
(if earlier environment in relation to the kinds of learning it has supported or 
itihibiteil. it nihifrlines the importance of the l(K:al and dependent curricular 
spiral. taoKent at main pt)intH tti the individual lives of the children, to the 
faille ative resnun es of their total environment which they know or can be helped 
tn tlisiover Hawkins b*'lieves that incommenstirability requires a different 
c otu epluali/atinn ut ( urrit ulum He says ciiversity trf pathways in learning 
unplii;s the network rather than the little racetrack which is what the Latin word 
( orru uUnn mean.s. fie underlines the necessity of constant choice and inven- 
tion Ue must think, of ( urriculum as meaning everything that happens to the 
t hitd (leart)erl tn \hv M\u ational institution although he/she learns elswhere. 



This includes content (what* is taught), methodology (how it is taught) aad 
administration (how we, manage and direct ail services to achieve the former). 
Frank Brown notes that given safeguards, an integrated education is supe- 
• rior to a segregated one. based on the notions that racial isolation is'notgood for 
whites and minorities and that policy-makers, who are whitB^ill make more 
n5Soun:es available to schools that house their children.^^ SegreAied housing as 
the root cause of segregated sc hools has not yet been attpcked and must be 
abolished for dv jure segregation whether of schools or de facto segregation 
whether of iiousing separates our citizens and creates ghettos. But desegregation 
will not alono resolve the social inequality in our schools. For even in good 
schools half thn children are below the norm^on standardized tests. What hap- 
pens to them? 

We need to review the teaching-tearning,environment in which the human 
being experiences the most r^pid learning rate of hia'her lifetime, the period 
from birth to five veacj old. What are the outstanding characteristics of this 
envlrntunent? 

First. It Is open spac ed. The infant generally has the run of the house. We go 
to grtjat lengths to puj poisonous substances and precious objects on high 
shelves. We trv to n»move dangerous situations by blocking stairwells and 
covering hiiles. We du not put our irhlldrfjn in rooms according to age and keep 
thtfin there for six hours. 

It is multimo(ial. A faitiily may he comprised of several generations, people^ 
of tlifferetit sizes, shaptjs. ages and persgnalltles. 'Phis reality provides models so 
that imitatioHoi curs more easily. Bullt*in tutors help the young learner to master 
skills whh h are sliown him. 

Sometimes the family is bilingual and bicultural. Infants have little dlffl- 
tulty learning two languages prior to coming to school. It Is individualized. 
Parents do not expe( t any two of their children to grow and devolopfin the same 
way. Paretits expect differeni es although children sometimes look alike. We 
need to rtMonsider what we do to childrem in schools in comparison.^* 

We arf» relurtant tu rhange our ( urriculuni bmtau.se the entire multlmilllon 
(lollar print and publishing industry is dependent on it for the profits they make 
from tests, textbooks, newspapers, magazlnesand periodicals. The standardized 
test is an< hun»d in the present t urrit ulum. Consequently, if educators would . 
suddenly inu onie interested in true edu( ation for human beings compatible with 
hunwn grouth and deyelopmeut all of this would change. The print Industry 
ddfoin.ited \i\ IHN! and Xerox wt»uld u.se millions of dollars to lobby against that 
diaoKe AdditionalK tests an» u.sed to reinforce their cultural bias for the 
piuposi» ot job selec tioii and sele« tion for higher education opportunlti^'S. All 
HAerst! dist ritninatinu i ases rest on .standartli/ed tests tu pruve'the qualifica- 
tions ol tiw uhitt* males rhere is iuj way that a culturally hia.sed te»st can refle(;t 
tht» true abjhties and Kilts *»! any who differ from those norms. 

( )ur i tiuntrv is more t apttaiist than it Is demorratic. This is n»fle(:ted in (uir 
lintnestit proKrams as well as in tuir foreign polic y. Just as it is more expedient 
tor us tt) sup^uirt a t ouiitr\ whu h is c apitalist eyc»n though it may have the nio.st 
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brutal dictator kno%yn. it is mof^ expedient for us to have a norm-referencec), 
atandardizedv moiiollngual monocultural curriculum which 'i^parat^ ^1 stu* 
denta who differ from wh^e affluent Anglo-Saxon Protestant norms into losers 
in an economic paradigm which require^ v^inners and losers.. 

E)^gro8ation does not solve that prqblem. And, although an integrated 
society is desirable, we have not yet begun the flght.UJntil the structure of 
schools is attacked, the source of, much social Inequality remaips untouched. 
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CULTURAL AND ACADEMIC STRESS 
IMPOSED ON AFRO-AMERICANS: 
IMPLICATIONS FOR EDUCATIONAL 

Wniiam a Parker 

Kducational Testing Service 
Princeton, New Jersey . 

• Th.> author pmvuies a . i<;ar discussion of the functional differences be- 
rr/Sr "■^^i "''"'*' ^^^^ ^rmen culture as they have intencted Jn the 
Vnaed States^ Great stresses placed on the orolity of the African cuhure andits 
effeU upon A/ri<uns »vho have come to .America. The author examines the - 
Tn^nJuu '""sic.time and space, .among other /acto«. Thus, uus 

oral traddion provides a clearer understanding-^o/ the black experience in 
America. Another persp«.tive is pnwided by analyzing black culture through 
liteititure. musi. . p<«.tf>- and histpn-. Parker clearly shows that blacks have hgd 
a society of their oh n. rontrar>- to the belie/s of certain sociologists and an- 
throp,;log,sts. The bla,l cultural con..ern is discussed in relationship to ft} 

vahr^ 7?''''L"- ^'J individual. 13) humanistic 

values. |4i he n-latmnship between good and evil, and (5) black truth. Many 
r«.a.lers tv-iil Mnd tht> discussion of the section vi/niqueness of the Individual'' 
s^miewhat different frt,m other disc ussions regarding individualism and the 
concern tor uru,,uenes.s of the bio, k . ommunity. The explanation o/the imrtor- 

<IZIhI '•'^ar'y PJ*- 

The purpose of this symposium is to make It reasonably clear to its 
partu:ipants the need to consuier the importance of deep-seated cultural and 
hence sot.ial ,l»f erem «8 that < haracterize Black youngsters in our attempt to 
educ ate, counsel, .dncl assess them. For some time now a variety of efforts 
has b,H.n .nr«:te.l toward the amelioration of the apparent problems osten- 
smiy a function of certani .so, ial disadvantages suffered by Bl«:ks throuoh- 
out the.r experietu e in America. Headstart. Follow Through. Upward Bound 
aiicJ a variety of other remedial and compen.satory efforts are examples of 
Jtu.h muustMfions K. Hlat.k problems. Resear.:h efforts of a bewildering 
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variety have been designed and implemented to discover if the apparent 
poor performance of Blacks as a group on various mee .ures of intellectual 
and .academic ability are a function of inferior genetic ability or inferiority 
derived from the so<:ially disadvantaged status. The conclusions of thes^;^ 
data display the same variety as do their research efforts although of late the ' 
"disadvantaged 8<:huor* has proved the most popular. 

Few. if any, of the programmatic efforts based on researchers' findings 
havt? resulted in sustained substantial increments '.n the educational perfor- 
mam M of Blacks over an extended period of time. The major shortcomings 
of attempts to educate and evaluate Black youngsters are the inability or 
unwillingness (for whatever reason) to come to grips with those deep-seated 
differences between them and white youngsters that spring from the cultural 
form and imperatives that are operative in the Black community and in some 
instam:es slightly tlifferent and in other instances profoundly different from 
the white American community. The primary substance of this contention 
asserts that such things as Black culture and the Black experience exist and 
have historical perspectives that extend to Africa and a contemporary impor- 
tance th t influences the lives of almost all Black people in America, It is 
further asserted that the influences of Black culture render Blacks pro- 
foundly different from whites in very important ways and that such pro- 
fcHuui differences nmst be c:onsid«red in any attempt to educate, counsel 
assi^ss or evaluate Black youngsters* 

ScK.iologists content! that the legitimacy of a culture Is based on eleven 
criteria, nanielv: 

I Historv All legitimate qultures have a history. 
J Liff» Stvle.s; Is there a life style? 

:\. Siu ujh Within the i uJturt*: What is the importance of **the good" 

.status f What is good? What is bad? 
4 Conununif atif)ns: Is there a distinct valid communications system 

within the culture? 
-> Unrk ()( ( upiitinns. Is there a relationship between worker and 

boss • ^ Are there rewards for work? 
h SrMsnr Hiiw are the sexes treated within the culture? 
7 Timr How is the da;- organized? What does time mean? 
H • hilil HviihuA Proieiiure.s: What is **proper upbringing"?Who 

teai hes vvhomf* Who teaches what? A<:ademics vs. survival skills. 
t| HfM rrofion: How do people have a ''good time"? What is the joking 

relationship' Offensive behavior vs. defensive behavior? Does the 

t uhure havt» ah art form? musit ? drama? 
lu Prnttutu):) How does the snciiety within the culture protect its 

t (»nununitv * wonien? children? men? 
! 1 \!fiNTolisrn What is valuable? What are worthy materials? 



Thf) case o| Black culture and the Black experience must begin with 
those Africans who were transported to the new world as slaves. Contrary to 
the assertions of K. Franklin Prazier and others, the* social and cultural 
heritage of Africans was not destroyed, and replaced by a pathological limi* 
tation of social and cultural practices. 

Historically the basic foundations of the two cultures, white and Black, 
have always been diverselsee Exhibit I). Europeans or the *'western-cultured" 
are offsprings of a "lettered" culture and Afro*American*s roots lie in an oral 
culture. 

The dominant culture of the western world has failed to assess the ' 
values and effects of the oral culture (orality). Orality demands different life 
styles, thought processes, behavioral learning patterns, concepts of time, 
pen:eptions. morals, value systems, communications, and assessment proce* 
dures. As the European and the Afro*American trekked to an alien land 
(America), both brought with them speciHc and different cultural patterns, 
and in spite of the assumed amalgamation, these patterns have been per* 
mittetl to nurture separately. 

URALtTY 

The Afric:an cultures from whic:h slaves were taken kept no written records. 
The fact that Sidran (1^)71 ) states that African culture has an oral rather than a 
literary or "lettered * hast* makes it possible to suggest a new method for 
examining the Afro- American experienc:e as a continuum. If Afro-Americans 
managed to perpetuate their oral ruhure and extend its base into the greater 
American society, then we must admit there exists a Black culture with its own 
sot:ial ami value ftructures and a mode of perceptual orientation i^apable of 
supptirting such structun?. Because the lettered culture and the oral culture have 
alternativt* views as to what constitutes relevant and practical information, they 
imiHisi* alternative iiuKUk of pen:ep!l(m for gathering information. Western 
rultun». it S4»ems. stresses the elimination of pen:eptual information. 

( )ral cultures use only the spoken word and its oral derivatives. The sounds 
of Hp*»tH h are luni to tht» time rcwitinuum and the hearer must accept them as they 
< onus time is the current of th»» vcK:al stnmm. 

To paraphrase Mrl.uhan ( 1 9H4). the "message is the medium*'. The oral man 
rhus has a unic|Uf» approac h to the phcioomenon of time in general; he is forced to 
behave in a spontaiiPims maiumr. to act and re«:t simultaneously. As a 
rt)nsei{iu*ru e oral man is. at all times, emotionally involved in. as opposed to 
oitelltM tucillv lietac hetl from, his «>nvironment through the acts of communica- 
turn I hts I an bt» ( atleci the basic actiooality of the oral pftrsonality. McLu- 
han( I *m4 ) has i harat lf»ri/ed this lack of intelUnlual detachment as contributing 
to a HuptTinr st^nst* i)f i nmnutnitv. 

rhe aiivantagt» of the lettered orientation is well known through the advam:e 
i»t modfrii tiM hnologv and literatun? The advantages of the oral mcnie bec:ome 
fiuuuffst in thf ability to tarrv mit iniprovi.siui acts of a grcmp nature. Sidran 
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(»<»7 1 1 states thai oral man makes decusions and acts upon them, and communi- 
cates the results thruagh an intuitive approach to a phenomenon. The lettered 
man s criteria of what constitutes legitimate behavior, perception, and com- 
luumcalKins rften shut out what constitutes legitimate stimuli to the oral man 
Sulran(lM7l) further stales that in language, the AfrUain tradition aims at 
t ircural(K:uiions or using as fnw words as possible to convey a message; in 
a<h!iti()n to this, tonal significance is thus tarried into the communications 
pnM.ess l(:ons*H|u»mtly we have what lettered 8c:holars have labeled "Black 
Knglish" or the Black dialwit or "ghettoese"). 

It is not surprising that the oral culture, being physically involved in 
• (mnnunicaiion should rely on rhythmic communication. Rhythm can and does 
crnaif uiul re»olv« physical tension. Tension is very close in feeling to the 
perception (»f ploasure; it is at best a positive sensation, at least a release from 
btiredom. 

In the oral lultun* as derived from Afro-American culture there is no 
ilistortiou b»!tween the • artists" and the "audience" (antiphony or call-and- 
respc.nsf. which is the basic culture of the Black church). 

Another general theory of an oral approach to time can be found in the 
exanuiiatioii ol oral grammar. In Wernings. (19H8) research he discovered 
through the examination of West African grammars that "the African in 
frmiilional lif»' is little ccmcerned about the question of time". Time is merely a 
wuiuencf of events taking pla« e now or in the immediate future. What hasn't 
taken place (jr what will probably not ot:cur within a very short time belongs to 
the categorv of •mm-linu!- But what will definitely happen or what fits Into the 
rhythm of natural phemomena conies into the category of potential time. 

(jnial ( ullural changes cMcurred in western civilization when it was found 
{H..s.sihl.' to fix tinu' u.s .something that happens between two fixed points. Time is 
only a Kuro^H'an notion. Tho rhythm of the human body is human and will 
always Im- slightly different from, although related to. the metrical beat of time. 
Cons.- unillv SpeghT (l«.58) may have b«!en more than merely ingenious in 
itlentifying ih." Post-Christian (jbstfssion with time as metrically exemplified in 
Kuropt-an music . with the (hn line of the West. Time in the western sense is a 
traiwlation tn.ni motion through space. Time in the oral sense is a purer 
involv..nH.|ii with natural currfMues and perceptual phenomenon (an Afro- 
AnuTicaii ph.'nnnu'uon t ailed t'lhnopsychcMumceptualism" is the result of 
this fllai k pet.pl,' (1,) ,u)t listen fo music; they ore thf music, artists do not sing to 
Atro Ain.Tit ans; thry smik (or ih.'m Blacks do not dance to music; they dance 
thr music ) I hus. fh.' f itih' . (»m..-pt has affected the social situations of the oral 
< ulfiiri' Khyfhin prt.yi.U's <ni outlet forblack aggression and as such, is "cultural 
I alharsis ■ 

laiiMuM |liH,7l has suKg.'stfd that rhythpi is n«'fr.ssurv in the Black 
» xp.'ru'm e Rhvlhin is flu- .'xpression of th.' Black c:ultural ego. "inasmuch as it 
•iiinultaiicouslv a.s.st'iits and pri'.s<'rves the oral ontology or nature of being". 
HIa. k musK is a stuin e nt HIat k sorial organization; an idea must first be 
I nmnuuut ated M».r»' if t an b»' a< liul upon. The pr<M.e.ss of c ominunication is the 
|iri)« ('S.S timiminu atiiix 
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Consequently it is predictable that La%vrence Welk, Guy Lombardo, Bach, 
Muzart* and Brahms will compose, orchestrate, and play music unlike James 
Hniwn, Quincy )ones< Ramsey Lewis, Aretha Franklin and Namu Dibango, 

The European concept of time is that space is a mathematical division of 
moments, and therefore, it is not precisely quantified. Time is an ambience of 
environment in which all nien Uvq. Past, present, and future are wrapped up in 
one. Time is an aesthetjc and a metaphysical concept. It is a felt experience. The 
African concept of time is not linear; it does not exist in a progression of 
immitmts. In this lransat:tion time becomes a social, not mathematical, dimen- 
sitm. As one ^rii:an told me. "time is a time of meaning, not a timeof chronology 
or (:l(M:k hours. What is important is how you feel at this moment". 

. 1 ho African concept df space is not a mathematical assessment of intervals 
hetwHiin points. Space, too/isa felt surrounding experience. Space is not cut up 
by dividing lines into length, height, or diepth. Thesuccessionof area or volumes 
is irrt!h>vant. ^Space in this sense is onenlimensional (whole). In the African and 
Afro-Amt?ric:an mind space is cin:ular. Space is a circle and the sky is another 
i:in:le surrounding space. (Crossing lines makes for angularity, breakniffs, and 
iumtinuitv anti completeness. • 

As shown in Exhibit 1, once the two ruhures merged, they "reseparated" and 

< onstituted a division that has existed for over 400 years. This Is not to say that 

dominant culture did not have an Influence on the Afro-Americaa culture; 
(juitf the i:ontrary Western culture has had a great effect on the Black church 
(Exhibit I); htiwever. Africanization of the '*White" church also took place. 
'rherHfore> it is predii:table that the Baptist church in the Black community and 
the Baptist chunih in the white community will have little in common on any 
given Sunday morning. "Africanizing** the Baptist church has caused the 
nunlstrr to "prf^at h" differently, the choir sings songs with rhythmic African 
tnuHtial t oiu epts, hand claps are African, and the call and response of the 
(ongrrgation i rt*ates an aura that cannot be duplipted in a lettered culture. 

Exhibit I liiMuonstrales that Blacks are profoundly differen- In their concepts 
ut philosophy, art. sculpturt*. drama, music, communication, lifestyle, time and 
s\m k\ htV pi»rsjHH tivHS, learning patterns, sexism and even assessment. 

Irontt ally nnisu is the only cultural phenomenon that has amalgamated to 
form a new art )a//.. The blues of Africa and the classics of Europe merged to 
form a "new ttuisii to the world". LeRoi )ones(nHi7) states that without the two 

< ultim»s tnergmg. la// t ould not have btutome a reality. 

Ihe tjuejition then is why was music allowed to nurtun^ unchallenged by the 
mait)ritv tnlttire^ Ironnally the evidence reveals that it was because of the 
interpretation of what was music? 

in the letter»»ii < ulture niusit; is for listening purposes and entertainment. 
Mush is not psvi hological. !n orality the ccmcopt of music is a form of 
i oninumu ation. singing and playing music is like talking. Consequently, even 
slaves were allowed to sing songs. <:lap iiandsand make rhythmic sounds. White 
slavenhis»ers assumed that 'singing slav(?s * <iepit:ted '*happy slaves**. Quite the 
iontrar\ sinRing in the Hla<*k tonununity can denote anxiety, happiness, 
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. remorse, or dignity. It is a form of coQinunication. Therafora, Blacks have always 
bean allowed to say what they please-^/ they sang the wordsl Because music 
was given this "freedom" by the majority culture, "merging" of the music was 
.inevitable. No other art form, phenomenon, concept, idrology, or philosophy 
has been permitted the same freedom in the two cultures. 

THE BLACK EXPERIENCE 

Basically, what is presently known about Black culture has come largely 
from the areas of literature, music, poetry, and history. wS do not know, for 
example: to what extent the literature of Black culture is valid scientifically. We 
do not know to what extent our past history relates to the ways in which Blacks 
presently define their culture. 

We know that culture is defined as the totality of what is learned by 
individuals as membere of society— that culture is a way of life, a mode of 
feeling, thinking and acting. Writing in 1871, Tylor said, "culture is that 
complex whole which includes knowledge, belief, art, morals, law. custom, and 
any other capabilities and habits acquired by man as a member of society. " Prom 
this defl nition. one of the difnculties in analyzing Black culture in America is the 
notion of sociologists and anthropologists that Blacks do not have, nor have they 
ever had. a society of their own. « That is. one is not bom knowing his culture. He 
must learn it through his parents and various significant othera. who filter the 
way of life of the culture to the child. We must be concerned with the question of 
the extent to which Black paiShts and other significant groups teach the Black 
child a culture that is different from the dominant American culture. 

Ct)MMllNAL EXISTENTIALISM 

This author maintains that what Black parents tell their children and do 
with their children is significantly different from what white parents tell their 
crhildren and do with their children. And. further, that this communication 
prtKiKss forms a dominant value, a belief system that In turn makes up the Black 
culture. Om? of the basic vah»es in the Black cuhure is that of communal 
existentialism. * One learns early in life that he must share his physical self with 
others. The <:hild is btjrn into an environment of on«going social processes. These 
prcH:«ss*»s an? carried out in an extended family. For example, the child interacts 
not with "what Is yours Is yours." It would seem that feelings from the latter 
statWM'nt would lead to individuals who are selfish, who always think of 
th«m.s»'lv«8 first and their family or group second. For sure, it would not lead to 
the kiml of conmmnal sharing that exists in the Black culture. 

I hls i» not to suggest that all Black people have the basic value of sharing 
ilunr material and nonmaterial possessions with others. But it is felt that Blacks 
who WHrt? MijMui in working class families, although they may no longer belong 
to this cla.s.s, possess thn values of communal existentialism. Thus, it bet:omes 
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nearly impossible. for newly arrived Black middle class people to detach, 
themselves from their extended families. Some of the newly arrived middle class 
Black* have no desire to cut themselves loose from their families^but see their 
obligations to help their families who have^ nfiore than likely, helped them to get 
where they are. Thus» middl '%8s Black families are more extended than ^ 
middle class white families. We can still see the pattern of grandparents and 
other relatives as part of the family unit. On the other hand, one may find middle ^ 
class Black families who would like to sever the ties with their past— with their 
extended families and past friends— but find it difficult to do. Such middle class 
families may find themselves in reciprocal obligations that they cannot 
eliminate. Likewise, there are Blai:ks who were never raised in the pattern of 
communal existentialism, and consequently, cannot appreciate this pattern in 
Black culture, nor understand it. ' * 

UNIQUENESS OF THE INDIVIDUAL 

Another major theme in Black culture is»that of a belief in the unique 
individual and his rights. This may at first seem 'a contradict the above 
analysis, but the two themes really fit together. That is. one is free to 
develop at his own speed, in his own way as long as this development does 
not hinder another person. Thus, a certain amount of unselfishness is a 
niK:t!SSity. However, one need not strive to be like his brothers and sisters. 
One can be diffen?nt and yet a part of the family or group. 

l»:arly in ihi) 8tH:iali/alion prtxtess parents try to recognize what is unique 
in their child. They may arrive at this position by showing the 'similarities 
between their child and fM)me relative, but the feeling is not that the child's 
charac ter or personality will be the same as the person he resembles. 

In this small way. they art) suggesting that "we have a unique child who . 
i.H likt^ nt) other child." Strauss (i9B8) has suggested l^i^t to name is to 
idtjntifv. It is to place a meaning on an object Namus^y something about 
idt^ntitv U may »uggf?st tho character of the person. Therefore. Black parents 
make inui h to dn * nvt»r the names they select for their chiluren. They say. 
in »»fr»»< t hav nst birthed a unique being who may change the course of 

human i , J 

Yhv |>i. t .s \ naming is a f >ntinoil8 one. As Black children grow older. 
w»» fiiul that tht'v in U»Mns of ineir own identity, may take on new names. It 
set»ms that iiearlv *»vmnne in th(j Black c:ommunity has a nickname, and one 
tm\ grow up in a neighborhood and never know the **reaP* name of a friend 
he< ause \u* was always referred to by his nickname. The nickname says 
something ver\ spei ifii about the person's charac:ter. For example, the 
lut knanu* nuiv rharm teri/4^ him as: (a) I)evil- -e perscm in my youth who 
would be (iesi ribed bv sociologists as an undt^rworld tiharacter. but to Blacks 
\\\ nu lomnmnitv. he was a person who knew how to manipulate, deal and 
get alt)nH with oearlv all people. He was also a smooti) talker and quite 
hantisiune. (h) Mungo a pe:.;on not partic:ularlv handsomit. but a strong 



person who was an outstanding football player; (c) Rabbl-a person who was 
not necessarily religious but who talked like a minister; again, a person who 
knew how to deal with others; (d) Pig— the name was initially given because 
the person ate so much. Although now an adult, he js sUU referred to by that 
name, and I find it difficult to call him "lames": (e) Flea-Hi youi|g man 
whom I presently know and who insists on being called Flea rather than his 
given name. He probably got the nickname because he is very small: (0 
^Little Sis" or "Big sis '-in this case my youngest aunt and ray mother. 
These two people are still referred to by the above nicknames. Incidently, 
the names Indicate the birth order in the family— the youngest vid oldest 
daughters, and also certain kinds of rights and responsibilities. 

One also finds in the naming process that Black families quite often 
refer to siblings as "brother" and "sister". These two names are used in 
place of their given nam.es. I have also found several variations on the names 
for mother and father. Particularly. I knew one family wherrf the children 
always called their mother "mother dear". From the short list given above, 
one may note that nicknames are basically a male pattern rather than being 
distributed equally among males and females. In fact. I can think of very few 
nicknames fo^ girls other than Sister. Peaches, Pudding, Baby, Hippy, 
Streamline. Busty. Legs. Mama, and Fox Sweetie. 

Another aspect of equality, as seen through the uniqueness of the indi- 
vidual is the lack of competition within the family. There is little need in 
the Black family to compete with one's brothers and sisters If each individ- 
ual I.S unique. When competition does exist it is not with the tljought that "1 
tim better than you' . but ralher it serves as a method of keeping one 
prepared for othi?r fonips in the environment. To compete for the same girl. 
f«»r Hxample, simply sharpens one s method of dealing with the next girl. 
That is. <:onjp«titi()n serves as a method of developing lines of strategy. 
Thus. j:loseIv wlated to strategy building is a kind of "ribbing" and signify- 
ing that mms on in the Black community. When one person runs another 
person «h>wn. the individual rarely gets angry be<:ause it is understood that 
the whole matter i.s m.t .serious, but that it is really a tactic or mode of 
•jperation It teaches the individual how to deal with hostile forces. As 
|o«Hph,VVhite (1«>7U) !iUK«este(i. Blacks on a regular basis deal with existen- 
tial p.sv<:h()l.)Kv without rtjallv knowing it. One learns early how to analyze 
the basic h^lu^t's of olhors. He learns how to attack these beliefs; and the 
person b'inK attacked leartus how to defend his position. Th ribbing process 
may center arotind the existential analysis of what the person is wearing, 
how he walks, talks or relates to t>ther8. Playing the dozen is the epitome of 
exisl.'nti.il .inalvsis in Hlatk (ulture. To run down the existential basis of 
another s toother is to be on the brink of physii:al <:onfrontation or a good 
hearty |oke. dependinH on the friendship and the .situation involved. Whites 
<inalv/.in« Hl.»» k . ulture ni..ss the significance of ribbing and playing verbal 
games Also, they tail f:> understand it or appret:iate it. 
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It would seem that in the whole process of signifying, art individual is 
being prepared for the outside white world. He is learning how to defend 
himself by any nutans necessary. Therefore, in this process of strategy build* 
ingt one is never defeated. He is simply down for the moment and will. come 
up again fighting, sometimes physically and quite often verbally. Thus, it 
becomes, difficult tp understand the assertions by educators th^t Black 
children lac:k verbal skills. What I would suggest is that they abound in 
verbal skills, but they are not the same kinds of skills that the typical teacher 
is looking for. In fact, if a Black child starts his existential analysis on his 
teacher, he will more than likely be sent home. He will be -defined in a 
wholirhost of negative ways. His personhood may be* quest icmed. That is, he 
may be defined as a hostile, negative, aggressive child. . 

HlIMANISllC: VALUES FOR 
THE AFFECTIVE EXISTENTIAL BASIS 
. OF BLACK CULTURE 

Much as been writttMi about the expressive nature <if Black pebple. 
Kesimrtth has ranged frcmi a negative interpretaticm of this value, Rainwater 
(imm), to a very st^nsitive analysis of it as found in the works of jones (1963, 
urn?) and Keil What we find is that Black people^have not given up 

on their humanism -they are a fwUng people, who expW this feeling in 
* various ways thnmghtmt the culture. One must see that the affective exis- 
tvnn^ of Hlai k people* is verj^ closely related to their values of shared 
existent e and their emphasis in\ the unique individual. 

Black parents emphasize the right of the child to express himself, to 
show feelings of love and hate. The two are not separated. That is, one 
rei ngni/es at an earlv age that he can both love and hate at the same time. 
lh> is taught diunital existence as Dixon and Foster (t97t) define the phe- 
nomenon. Thus, thi^re is little need to repress feelings of love and. hate. 
Kamilv lift* is not sedentary; rather the child is born into an exciting, active 
environment. Several things may be going on at the sa,me time, and as the 
i hilii mijtures* he learns how to tune-in or tune-out on things that do not 
involve hini at any given time. 

A spet ifir aspect of the expressive nature of Black culture is seen in the 
use of langii^g** I'he wav Black people talk— the rhythm of the language, the 
slangs, the deh^ting of verbs, are all examples of the expressive use of 
language Fhe signific ance of this is seeft in the immber of times white 
S4« iologists have inisseii the? meaning of words and expression by Black 
p»»ople. tile numlwT of times they have not iMulerstood the subtle numning of 
wimts. rt)r example. Rainwater (HmB), in lesciribing one Black mother's 
reatfn>n tt> her i liilci, missed the meaning of the whole conversaticm. The 
mother sai«l that he** 4 hild was bad. Rainwater took this to mean that the 
intjfht^r hated or disliked her child, rather than the fact that the mother was 
( harai teri/ing one aspet t of the child which says nothing abcmt her love or 
hate tor that t hihl 
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The expressive wpecta of Black culture may also be seen in music danbe ° 
literalur«.rHngion. rituals of Toof medicine, fgnes' Blues PiirrmaS 
Keil , ( /rhvm B/ues (19661 are excellent analyses of the blues as^ldTa^Zf 
Black culture. The use of dance is seen by many as being basic^th^wajllack 
«Me express themselves. The definition of the word "soul" Tquite often 
defined m relationship to the ability of a person to dance-the rhyZ of Blick 
imop le-, dancf .:an be traced din,<:tly to its African heritageCHeXvTts 1 941 1 
. Uosely related to the dance is the ^xpressive way that BlaUTsJ thai blS^i 
haMhir ! " ""'r' Tr^' ^"^ ^ °f '^^^ umquenessTs t^t Lhrr^n 

Uke J rnVT' 7'\"' ^"^^ *° identity stanZ 

Ukew».Ht., Black people show greater freedom in touching one anoUier Th7« 
U.u.:hing .H not linked with sexual overtones, as socioTgU wouJ^SvI u^ 
b.,1 mve but wtW there is no clear-cut distinction between my b^y aXouJ 
bcKiy. rhu.s. m .umversa.icn. Blacks stand closer to one another th^Uues do 
h. y use nmr. gestures, and physical contact is greater. When the rave 
' ensu.vtti trammg started in the early I960's. the emphasis was on p^l 
««uc:h.ng one another and uot feeling ashamed about that feeling. i Lve always 

m«.ntauuMlthatsensiMvitytrainingwasnotforBlackfolk.slnceweh!JeaZ^^ 
b..n and cc,„,.nue to a feeling people who have no hang-upsl^ut toIcZg 
une ano h..r. ab<mt dealing with one another in a frank and o,^n mann^All of 
thcs^eUtes to t trusting vaUu-s in the Blac:k culture that grow direcJly out of he 
relationHh.p th.t the young child has with his extended family Tnd friends 

As one moves away from the community of shared Black existence thp 
Mtuation . hange,. The more a Black perU has internalized the^Lts of wh^e 
Ameru ... .he more hi.s beliefs in the values of the Black culture d«:^a8e 
Iheretore. i.ul middle class Blacfk people who are overly con^^rnX^ 
lunn .u.U.v. who .ann.^ -Understand" why Black people a^'a ways late wht 
H„n... appn...Mte the ,tfec,ive natim. of Black people. They may feehhat BackJ 
.m. oo overlv f.un.I.ar wi.h .hen. do not respec:t their positions' However. theS 

II * ' " I'"?' u 'J''-^ »f»^""vvledge of Black culture can be seen 

;ti -Hn'*;. ^""r 'h.' behavior patterns of that cuIt^re. They still have 
L ""I M ""V^*"! f"^'"^! but break down toL natural 
rkvth,n u .he Bla. k . ul.ure as .h. evening wears on; they still eat "sour" food 
H..d l,s.e„ f„ the „H.sn ..,,,1 dan. e .he dttnc:e of Bfack people. What we fail to do in 
V /.ng .he a..i.udes of .he HIa. k mi.ldle c:la.ss is to .s.udy their actual blvi" 
; m ; »he Black middle class around 

nfHerm... ^•"'•I'll'-' lass fH.npiei.s.,ui.e.simitar to thebehaviorofBlack people in 
general ,uul. thus, part and pan el „f .he .same Black cuLure-. 

A tmal aspe, . nt the .'xpressive value theme in Black culture i.s stien in the 
use „t . |..fh..s I h.. ut.ique outfits of Black people are part of the expression of 
treed.„n h„.h as a Kn.up ..n.l as i.ulividnals. The bright, lothes in Black culture 
..mtudes ut the people toward lif.. i„ g.„.,ral. That is e!!^ ZlZ 
-i"..n.s,n ex.sfs u, Hla. k . ulture, although the objective condition., of Blacks 

iZ!^V''VrT"''''''' ^^»'*''^'"»''r^vavf„rapeopleto.saVwelovelifc.r 
than .„ .h.- . l..ll,es fht-v uear arul the wav they wear their cl»the.s. Although 
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Blacks are (tppresswi by a capitalistic system lhat keeps them In low-paid jbbs. 
ke^ps th«m perpetually unemployed, keeps them in sub-standard housing, and 
♦keepft them trapped in an obsolete school system, their outlook is one of hope. 
And with this hope they continue to struggle for a better existence. 

THE PIUNITAL RELATIONSHIP SmVEEN GOOD AND EVIL 

The final dominant value or belief to be discussed In Black culture centers 
around the diunital relationship between good and evil. One is Uught early that 
gucul will triumph over evil— that one must be fair in dealing with others. The 
• proverb is: do unto others as you would have them do unto you. and likewise, do 
unto others as you have been done by others. To believe in the triumph of good 
oVHr evil does tiot necessarily mean that one must be good all the time. In fact, it 
b« omes necessary to teai.h the child to protect himself, but never, for example, 
start a fight. To defend oneself against evil is very appropriate. To ngt do so 
would (luestioti one's selfhood. Parents teach children not to let anyone take 
advantagt!.of them. Also, being good does not mean that "goodness" is an 
absolute i:tmt;ept. for Blacks believe each individual has a varying degree of 
••>{oodm!S8" atui "eWlness''. What is analyzed, then, is the overall sense of the 
total character, A chiht can be both good and bad at the same time— that is, he is 
diunital ( Icnisequently. when a parent tells a child that he Is bad or evil, it does 
luit mvau that this is the final assessment of his character. The statement may 
mdv hold true for the moment, the.day. or for several years. There is always the 
possibility that a jwrson may charfge characters— be converted. Likewise, as 
stated nariifr. to sav that a child is bad does not mean that his parents do not love 
huH rh»'v may b«; simplv making what they define as an objective statement. 
VVhitf sot lal SI u'nti.sts have been puzzled by this factor in Black life. They have, 
th»'r»'f()r«'. <:iim«' up with all kinds of hate syndromes in Black people that bear 
little n'seinhlam »• »n the reality of tho situation. 

BLACK TRITTI 

Kir-it of all. MX the Hlat k rognifive process it is not <:lalmed that self makes 
triith V\ hat is < l.ume<l is that self is the medium, and the only adequate medium. 
thrtnJHh whit h the truth tir reality, in its total existential dimensions is wholly 
aii.i ttifalK pen «'ived and assimilated. Without the interventionof theself In the 
t «i«mtive at t kntiwjetln*' falls short of true knowledge, not only in comprehen- 
sis ftjess huf also in in tl.pth iotelle< tual penetration of the life force or life pulse 
..t realitv A purelv'ahstrai five insertion of intellec t Into a subjettt disqualifies 
ifselt b\ dffiiutuin fruni live ( ontact with the living and operating principles in 
things 

In atu I'vent. selt in the Hiai k <:ognitive process is seen as the intellectual 
me.liat ir .mil nut as the intellec tual fabricator of the real in that state of mental 
.•xml. n. v\hi. h we » all kiitiwletlge. Self is also the complete assimilator and 
r.'Vfrlwrafi.r ..t truth m the HIac k ( ognitiv*' system. In theory at least, self Is not 
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presented as a substitute for reality. Nature is the norm, The work of self is to get 
In tune or in harmony with nature which rules all. Nature then is the controlling 
reality. And realism is an imperative for African survival and for African thought 
in every folun This is a first principle. . « 

Principle is one thing, practice is quite another. We must now ask what 
practical safegu^ftls are there in the Black cognitive process to prevent self from 
interfering to prejudice truth in thinking. What are the guarantees of objective 
validity in tlys methwl of thinking through feeling? 

Basically the Biack cognitive process sets up a dual control for« ob- 
jectivity in the use of symbolic imagery, 

The collective experience of the group is the sancHon for the use of 
symbolic imagery by the individual. By this I mean that Black symbolic 
^ mtagery is a participatory imagery. 

The second control for objetlivity is by appeal not to people but to the 
fac ts nbsiTved in nature ur the environment. It is irrelevant whether these 
f«ct.s w»rv tho subject of obsi-rvation by the thinker himself or the subject of 
observation by the group, »)VHr a perioti of time. Both forms of appeal operate 
as controls against the interference of self to prejudice truth in thinking. 

N;()NC:i.l!SIONS 

As Hallarci (1^)7 J) staffs, the history of the Black struggle for education 
is punctuatHil by the basic v^niplacency of white educators. 

rhtj probhmis of educating Blacks have changed very little over the 
vrars. Somi' Blai k)i bHlievi» that the mere thought of educating Blacks strikes 
tvTTuT into tht? hearts of tht* opprt?ssor. Education refhains the primary lever 
bv whit h the rac ial situation in this country can be controlled and changed. 

It Bhu ks ar*» tu bt» taught and educatfid it is imperative that 
nirlhodoiogv. pru(t»Hst»s and prtMiedurns that are buried in the cultural aa- 
\nHtH of <nw\ InnwH h»» i orisuh>rH. If Blacks cannot bft educated and coun- 
sHed within the \ru\ of their culture, the Black community will, reiain its 
T) »r drtv|)()ut rate as c oritrasted with H7* for whitos. , • 

<.t#ru uhim. teai hing methods, teacher training, counseling, assessment, 
iUmI evdluiition nmst b*» de vised to ( reate and perpetyate ^'educated;; Blacks. 
I 'nfitrtunatMlv the pnuess tn ac hieve this goal and the product of That goal 
drt» not ( ornpatihU' 

Footnotes 

'If xmv mtHptJi thf pffvi.m* <tdt»»iiuMir i\ bku um^» impoMibliv ih»»n. to tpf^ak (if culture without a 
«..i iwv or « iHtv Htthnut 4 . uhun- I h*»rHfi,ri». it Innnm^B mx psMry to mak« a <ase that Blacks 
yniUuH\ h^%»» op«.ftft*»d a HiM i..tv within a \at%^t intv That w« at least, have hadcmr ownsub-i:ulturo 
H.thtti thi» .^mi^nt an intv Al Wat thn KHrn^r'a U9«8) r«p*,rt auggwtwt that Amertca is moving 
♦.marrttwn jnparatiM uUurr% nn**Hlat karnhmn whit#» AmihUtoric:aUv.|ohnHopeKrankhn{1966» 
nmuitatiit th^t thnrn hHv»* aUrtv<i h^n two tftwrate wt)rlda of rat « in Atrwrican soc iety. 

' h niVtMiti^littii hnrv nu-an^ that mu. t tntal being and total pfoc eas of hw oming is wrapp*Mi up in 
iitUvtH W»' 4r»' v%ht. wt» an* tk»<au^»' w»' ar»» an nut^nsion of thoiw around us 
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TOWARD THE DEVELOPMENT OF 
MINIMAL SPEanCATIONS 
FOR LAU-RELATED LANGUAGE 
ASSESSMENTS 

}osu6 M. Gonzalez, Ed.n. 

Diref:tur Designatu 
Office of Bilingual Education 
U.S. (Xfic:e of Education 
Washington. D.C. 

Ricardo Fernandez, Ph i) 

Assistant Pn)fess()r of Hdui:ation 
University of VVi«:onsin at Milwaukee 

The authors pn)vi(Je a comprehensive discussion of the linguistic and 
cultural ( cmcerns related to the landmark Lau v. Nichols decision in regard to 
educational opfxirtunities for non-Knglish dominant minority group children. 
Thev c ieurlv identify the danger of utilizing the Lau Guidelines which ivere 
(ievelof)ed by the Office of Civil flights because of the tendency for these 
guidelines to bt»c(jme maximum requir»?menfs rather than the minimum n?- 
(juirenients vvhn h thev wen* intended to be. Gonz6les and Ferndndez believe 
that u developmental approot h to bilingual education is necessary in today's 
educ otionolsitu'itiorr 7'he debate over ^^maintenance" and "transitionar* tends 
to retanl the bosu deveJtjpmentai aspec ts neecied for our students. The authors 
( all for the dev elopnient of S( hool progroms to monitor student performance in 
ord^'r to provide for hi/ingual rhildn?n achievement levels which are compa- 
nible to those of HnHh^hHiomimmt vhildwn. Phases, which are discussed in 
drpth. im lude f I ) .svstenuilir and valid ascertainment of language charcteris- 
ti(\s;/Jjsvstemoti( (iS( ertoinmenl()f achievement t haracteristi(^ 
ing insfnii tiunol prognims to osc ertoined characteristics. The authors provide a 
chei kiist vvhh.h will help distru ts beginning the processe.s of assessing, classify- 
ingond providing for edut otional programs for nrju-Knglish dominant minority 
groupt hddren The nufh«irsp<)intcjut the limitntitinsofthe Lau decisionsas well 
fi.s the nec esjwiv f^r .s( bool di.strit ts to move? fonvard and implement pmgrams 
which will iisst^t in fhr ''pn^miiH''' of the I-au mandofe. Ihey call for the 
developmeni of o tofol fMiia nticm whic h will meet the full range of educolicjmd 
nerds of stuiirnts with longiioge on ompotihi/ifv 
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In H*74. thn I ? S SuprnmH ( icmrt handnd down a dec:i8iun in the case of Lau 
vs \if hi>lH That landmark dtH:lsiit>n firRdy i?stablish(»d that if ai:hUd is different 
bei auHi' i)f lauKuaK^. and is bf?ins excluded from efftnitive participation In public 
edu< ation bm aune of thnt different e» s()et:ial educational services to meet his/her 
lannuage ( harac teri»ti(Hniust bi? provided by the schools to help ensure miuality 
ot ethn atinnal opfmrtunitv /nherr^nt in thf» Uni inundate, and in its subsequent 
regulatory niti^rpretatinn bv the Department of HKW. is the need for accurately 
asseHHiiiH the Knglish laiiguaKe proficiency i)f siihool children in order to design 
npei ml eihu atinnal responses and or to placi* these children in an educational 
pn»gram v\hi« h isut /eost linguistii.ally appropriate. 

i roni !f pur^lv linguistii pers{HH:tive. the f lU dei i^ilon should assist in 
uuproviiig rdutalional opportunities for language-minority children. It is 
urdikelv. however, thai tht? full range of tuluratiimal responses necessary to 
ettei t lull tUi es.s. parlu ipation and eijualitv will be brought about solely as a 
rt»Holti)f fhi.s»)ru»cidjudn ation rhus. while it is important to fully understand the 
p4»ti»ntial I nntnhunon.s iini in helping to bring about better educ.ation for 
language nniuinties ami Uy hister optimum means and the instrumontaUties 
n»M essiirv tn bring jhout its intent, it is eciuallv important to note that the more-^ 
( oinplrtr st»t or i»xp«*( tatttms l<jr total edm ational reform will probably remain 
iiiunet it M hinds luuil their respiuisen to language, tntitrpreted narrowly. Um 
renuin»s a ttMnp^trarv linguistu i fiinpatibilitv nvsponsi* in school programs. But 
tliat MtTtl not Ur all it .k i oniplishfs. It must bi» eniphasi/jni that the remedies 
outluu'd tn the 1 )tfu f luri iv il Rights of DHKW constitutitminimol responses to 
itlt*nl!fi<»(l Mfrilv \\ ihv same tinuv it is obvious how quic:kly tht? mininiuni 
bi*t omrs ihf nio\i/nu/fi in irrnis of what si boo I ilistrii ts wi!l do to nn»et'their 

Uhilt* \v»- ^ .III i.ikf hf.irt til \hv potrnlial impai t \vhi( h IaJu i:an have, it is 
ntt}Mrrt.int tu i«Mn»Miih»T that st IhujIh in the rmteti States n'f^M:t the values, 
fu iitfitifs .ispir.it lulls iM.isfs and iiltMdogyot the<lominant groups in the society. 
S.tui MinptiNtit alK iii rtn l iuIimI Slale»i .si hoolsdo noli reate a soi iirtv. rather tlie 
t cuutTsi* IS trur. s(u u'tv I nM{t»s St holds, and tht'St» ndljHit its Si»i lal. poUfiral. 
( ulttir.il .oui .M <Hh>nri» • 'rit io.iliiins At i itrdiiiglv. it i an oiilv biM oiu luded that 
III '»! i|»*r tt » . h.i!iki»* M tint .In soi irt\ too riiiisl hi* Si rulmi/i»d and ( iiang«»d to i»ffect 
^riMft-r fi.iitii ip rtnn .iinl a ninn* »'i|uital)le r4'<iistribution (#t inati»rial goo<ls. 
M-rv ti .'s oh! tip|u.itii'iit'rs tnr (K < i»ss to upward rtuiliilitv irai ks. 

P IS withjM this j.»iirt'\t lhat lie* fnlltavmg m ominendatiiuis regarding 
l.iMi^Ji tj^'' .isv'ssMMMit irr tnatif In short, l.na v s Vk fiu/s provides us willi a first 
.ipp«>r!.nut\ 'ii hrinu itH ut • Mange ii: oiu* asp#M t ot llie iMhii atitui of languag<» 
inini-n»v • I'llrirt-n \\ tt -i us . .n Hiis (ippitrtunitv and wt* otliT our suggest ioii.s in 
Mil MMh.Mnj'M ih.e mui h 'wurr will li,ivt> in lu* dnm* in ortlt»r lo institutioriali/c* 

\\ liat .f. till / <ni i isii jn havt» tt • sa\ alMnU flu- ?rspnnsti»i!ilu'^ of public. 
M h ■ Is r» v;.ei|ii u !.ini;u iii»' inin»>nt\ « hildn*n ' 

I I'l . Ii I iM w }s f .is»'ii mu .1 Miamiale issiird m pr/o iw ihr( )ttH r for(!ivd 
Ku**;'-> ! i»MI\\ If:. o-ni r i .f that iiMiu late u .is .is tt >lluu s 
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VVhunt indbitity u> speak and understand the Kiigitsh language excludes 
imticinul origin-minoritv group chUdren from effective participation In the 
♦Hlut atlonal pnigrant offered bv a scrhool distrk:t. the district must take 
affirmative stepn to m:U!y the language deficiency In order to open Its 
tiistrui tuiiial program to these students. 

It iH i:U»ar from this stateiiuMU that the t)ffU:e fur Civil Rights does nut 
ttt.kacmltulMe lb? puttMitia! be ni fifs to the i:hlld, to the Si htmls or to society— 
whu h nifiy ac irm» frotn \hv fm i of children's bilinguality. The governments 
I'mphasis Is on thiu hiUr.sdH u wiu v in the use of the English language. In effect, 
this laaguagt^ i oafinues to uphold the othnocentrii; view that English should be 
the priniarv languagt* of instrurtioii in United States schools. Transitional 
bilingunl instrui tion is suggested by (X:R as one of the possible program 
resiHinM»8 whii h may bv usmi tcj rec tify the language deficiency** of children. 
In iinU\ howtJViT. m»ither (K*R nor the Supreme Court has mandated the 
iriipliMUfntation <d c ultural and linguistic inuinlHUim i? programs which would 
rtfli^cf \\w pluralism ot c ontimiporary United States ?Jociefy. While such 
programs an» not prohibilrd, it i» uiiportant to iu)te that neither are they required. 

At ( onhng tt) thi»(K:R thi» di»vi»lopinent of an edmratlonal compliance plan 
vvliu h rtvHpuiulH to \hv rtujuiriMui^nts of l.AU includes four basic phases: 

I ) student idtMititic atitui 

*M stiidiMit languagi> asst*ssmi»nt 

I! .inalvsis ni ai hH»VMnu»nt data, and 

M fhr .lt»siKn i>t apprt>pridt»» prcigram ciffi!rihgs basod cm the findings of the 
tirst thriM* pliasi>s 

In.idditnui, si htuils should ( Dutinoiislv inc)nitt)r student performance to ensure 
tfi.it ftu ir til hu»\tMiu»tit ti»\»>ls an» t tunparabli' to those of their piwrs. The four 
phasrs vMiuIti nutilvt* tUr UAh^wxn^ riH|uirenumts: 

.11 tfhit M !ii»nls svstftiMtii .UK and valiiily asc nrtaiu which cif their clients 
an* hni»uisth ,\\\\ iiift«'n»nt. 

h] that Si {iruils s\stfiiiat}i all\ and validiv ascertain Ihv language char- 

.h tftMsfli s tif \\u*\V { l!»»ntS. 

i 5 that s< (nH)|> s\sl*»riiatu .illv as< ct-tain thr in hievi^ment charac;teristt<:s of 
thfir I luMifs .intl 

tij rfur M htit)ts Mi.tti h ftii'ir inslrm titinal programs to the characteristics 

\i\ I ar!\ iDi* ..lit ffw nrst })lias»» nl asi crtaiiiinj^ the potetitial client grtmps. a 
sMMpl- St ro.MUMk; pr"i fss ihav usf^d rhi^ruii reniedii»s statt* that if a student 
talis mf ' iM\ niir .»t tdn r K aN'K'»rii»s. thi* si»c nnd phast» itutst be foUowetl with 
fhi-M* "^luJt'nts A shhftMit nwH hi» idi>»ihli» ftjr -i f.(ni-tvpt» treatment it 

1 1 In . ht-r Tirsr ijutHMl laamia>»e was t»thi»r than Knglish. 

• i \ur ljuv;uak{*' lU'tst «itti»n %pnk»»ii hv lhi» studiMil is other than Knglish. or 

M Ui • l.uiviJiakjt' must i»tti»ti sp(ik«»n in the home is not Knglish. 

It A --^i.irni rlufs iui\ Ktl! u)tM dtie (if lhi»si» tfiri»e rat»>g()rii»s. hi^ shi» is not 
"s!.l»i.' ! IS \ p.amtiat ».nv»»»t tur purpnsfs nf tjuL unU^ss hisdier s< luJol 
ti liirv .list siuu^ sts an in.hift)uatt» iristrm tiunal prn^>ram. 
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In the second phase— language assessment— the accurate measurement of 
language dominance and^proficiency is crucial. It is out of this procedure that the 
student is identified as having the characteristics which would subsequently be ' 
matched up with a particular program offering. In some cases the appropriate 
action would be placement in a suitable program; in others, a totally new 
program ur programs must be designed and implemented. ^ 

VVitiiin the language assessment stage, two separate steps are called for: a 
deteniunatiun of language dominance and a measurement of language profl- 
cmny. Both steps are intended to facilitate the diagnosis and prescription of 
linguistically compatible instructional programs. The first step (after a student 
has been "S4:reened into** the Lau group, seeks to determine the language--or 
language system— in which the child is most comfortable, i.e., the language in 
which he/she would be most likely to respond if he/she were completely free to 
choose. Said another way. dominance is a gross measure of a preferred language* 
language system, or combination of languages or language systems. Thus, a 
(!hi(:ano child who is not English dominant will not necessarily be Spanish 
(luminant. His/her language system (in which he/she is dominant) may in fact be 
a combination of vernacular Spanish and standard English, or vice versa. 

A language dominance measure would theoretically show the language(s) 
in which a child can retreive information most readily. TheOfflce for Civil Rights 
suggests five categories of language dominance; 

A) monolingual in a language other than English, 

H) pn^dtmiinant speakt of a language other than English, though he/she 

knows .some English 
(!) bilingual, i.e.. (H)Ual facility in English and some other language, 
[>) preiiominant speaker of English, though he/she knows some other 

language. 

E) monolingual in English, and speaks no other language. 

(!learlv. c ategories A) and E) present no major problems in identifying 
stuiienl.s. In the other \ three classifications — B), C) and D) — there are three 
possibh* .senuititu probliems: pi\»e}ominance. equal facilUy and language. Nei- 
ther (X:K nor the .Supreme Oourt has defined these terms clearly enough to 
e?itahli.sh nationailv enforceable standards of measurement. This situation 
tiowever. poses no major problems for local schools faced with making locally 
(ieti»rmine(i evaluations of a formative nature. In the absence of legally 
prpsi ribful definitiuns— which are not likely to be given in the foreseeable 
tuture it suffit es for sch(u;l communities to n*ach ccmsensus on the meanings 
( if these terms and to demonstrate that some care and diligence has betm given to 
the priM fss of making sue h decisions. 

MetjsuresoflonxtiOKC profa ienc y differ from measures of (lumimmce in that 
th»' tnrnuT 

1 1 art» niatli* iMthni a given language rathc^r than between languages, 
J i art^ lonri* strii tlv tpiolitcitive than pn?ferential. 

u 



3) provide more specific information vis^o-vis the matching of instruc* 
tiunal program elements with students' language abilities* 

4) do not yield data directly reUtable to any arbitrary number of classifica^^ 
tions but are individually prescriptive and diagnostic. 

in summary, it may be said that: ^ 

1) the screening phase provides the universe of all possible Lou client 
students. 

2) the dominance measures group these students into ftVe categories of 
linguistically similar students and identifies one group (category E) as 
one which may not require further assessment provided that its members 
are otherwise lieing successful in their ^hool worL 

3) the proficiency techniques further a^ess the students in categories A) 
thru D) and identify their particular linguistic profiles for purposes of 
program design or placement. 

It is clear that varying degrees of sophistication in the science of measure* 
ment are called for in the two, phases of language assessment. Dominance 
measures demand greater care in the design of instrumentation and pr6ficiency 
measures are the most demanding. Many educators have turned to the testing 
industry for the identification and selection of an appropriate "test** since many 
such instruments are being developed and merchandised. This is in keeping 
with current trends in United ^States education: heavy reliance on standardized 
(normative) test data. On close scrutiny, however, it appears that this embrace- 
ment of the "testing syndrome" is problematical in this case since what is 
needed is regional ^nd even local types of data. A feasible alternative is for local 
scthool districts lo develop or adapt instruments or procedures suited to their 
own populations and conditions. This paper will suggest certain minimal 
charat teristit s or specifications for a sound procedure which can be applied by 
practitioners in st>let:ting. adapting or creating an instrument, a battery of 
instruments or a diversified procedure for purposes of Lou compliance assess* 
ment. 

It is the opinion of tht? authors that a distinction must be made between the 
prcKtedures ami instrumentation for formal research design and those which are 
to bt^ us^ni for formative evaluation and programmatic decision-making. For 
purposes of I*au. the latter is to be preferred over the former unless, of course, 
testing is to be used part of a broader research program. The suggestions which 
follow are therefore in no way intended to be "scientific" in the experimentally 
traditional setm* of the word. They represent a simple but comprehensive 
nu^thod for con(luc:ting a first sc.reening of instrumentation which might sub* 
sfHiUiMittv bt* subjinited to more refined and technical tests of quality. 

Many fac turs enter into a determination as to what constitutes the ideal 
rtu'thiul for (Ussessing the language characteristics of students in a typical school 
S(*ttinK As th(? < htu klist iUustrates. only some of these are directly related to 
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language* to the mechanics of administration, or to linguistic science. In answer- 
ing this question for ourselves, we have employed a broad based common sense 
approach. The resulting analysis can best be described as an accountability 
model in that it seeks toaccount for some of the most relevant factors in selecting 
an instrument or procedure. 

It is suggested that instruments or proc:edures be subjected to a thorough 
screening using this or a similar device. Subsequently, a more technical screen- 
ing (e.g. checks for validity and reliability^ might be conducted. 

CHECKUST 

Listed below are items which will help you probe the sensitivity and integ- 
rity of an instrument or procedure for assessing language proficiency and domi<» 
nance. It is suggested that the checklist be used by a team or task force rather than 
an individual. This group should include, where possible, the developers, sel- 
lers, ur promoters of the particular measure{8) tP be analyzed. Other members 
should include parents, community organizations and persons involved in the 
design anil operation of bilingual education programs. 

Any documents which provide a history of the instrument's development 
should be available for reference. Where time is a problem, you may wish to set a 
time limit for deciding each item. If a large number of procedures or instruments 
are to be examined and/or a large number of persons is^to be involved in the 
analysis, you may wish to establish more exact guidelines and divide the tasks or 
instruments among different groups. 

Voting is not recommended. Strive for concensus. This implies the 
4?nterKence of group reactions which do not have to be wholeheartedly embraced 
by every nuMnbt^r of tht? group. All members, however, should understand the 
reason fur making such deiiisions at the time they are made. Remember too that 
any *V:ut-off score ' must of nm:essity be an arbitrarily established one even 
when* c onsHiisus might t»xist. Themfcm*. a rigid "score" should be avoided. The 
checklist is uf the gntatest value when seen as a guide for negotiating the 
<:oniplf»xities of st^lecting or adapting an instrument. It is not intended as a 
fail safe dvsii v whic h Kuarantees an infallible judgment. 

An " Analysis . (;rnup'* may wish to bf»gin by examining the checklist itself! 
Yon niav want to ( ) |add a 'comments" column. (2)amend. add to or delete items 
or {:i)c on.struct a tna.Ht«»f c hart which will show the rt^lative merits of all the^ 
tiH hn!ciia»s analv/tnl. 

Not 

\ P»n/iiti[)i»h wl Spn fhi tifhirtN Yrs No Known N'A 

I rh»* iiM,\ t** rt'portod m a maruu^r whiiih is 

tnti'UiKibU^amhuHful to ♦ht^mm spiHiialist and whtc h 
niakrs possibU* a rtsuiv adaptatiiiti or dovolopminU t)f 
niHtnu tional pmniam t ompfmfml.s in all of th« Ian- 
i<iM><r arts artMs \tn dtMilarv hujlding. niading. smi- 

« 



.iPS ®' language being assessed and 

Ute data presentaUon are direcUy relatoble to scCi 
achievement in the language- 
related cunriculum; i.e.. criterion -vs. norm referenc- 
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. The purpose of the assessment techniauels) is 
dewly stated and understood by teachers and other 
personnel involved in its use or in the uUlizaUon of 
data emerging from it ' 

'* ^Sf'IU'?' P*"»™.o^ language usage are recognized 

* *^''"±«{'"»» interaction, minority- 
majority nuances, verbal interactions with strangere. 

5. S's understand the nahire and purpose of the mea- 
surement(s) to avoid having the^ercelve the 
assessment as being something more than a measure 

' °iudgT'*** ■ " 

B. A cuhure-based procedure for determining the S's 
self-concept has been can-ied out prior to the lan- 
guage assessment. The distribution of positive/ 
average/negative attitude^ about self are of a "nor- 
mal type and range. 

7. Citm Iverbal andor visual) are derived from the S's 
cu Jural context and experiences. Stereotypes, eso- 
• (geographic, cultur^ or ex- 

perimental) are avoided. « «rex 

«. Potential differences (among S's) In terms of 
inrentivwmotivational styles (in expression, reaction 
and interaction) are .itxounted for and a variety of 
Items are inco>p«rated into the assessment techniques 
stylwl' s'udents with differing 

». In addiliuii to the language mea.Mire(s) other data on 
the S s ar« analyzed to determine possible eJitraneous 
fac tors whu;h may jnfluen.:K language performance: 
I «., dttendam:e pattern.s. achievement records, reten- 
tion in Krade (iwer-agenesjil stKiial interaction pat- 
terns. suspei.f«d ur .onfirmml emotional pn,blem.s, 
ancl„)r physioluKuaUvderivwd learning dl.sabiliUe«. 

10 I rtiiH^aHe »nmsurem»mt t«:hniques may Iw inflii- 
»»n«;.Hi ,v rH.K..tiv»^ attitudes tywards languwRo and 
nilhiral diversitv The iMwsible existence of sui:h atti^ 
uu\pi m th.« s,-ho«)l environmi'nt has \mm wei«h.Hl 
.m.l saff.KiMnls . r»Mted fi, minimize their pffnc:f 



B. UngjdiHtic Specifications 

1. The measureiront technique were speciflcally de- 
signed for the S*s own ethno-Unguistic group. Where 
lhl8 is not the case, a careful documentation or rea>rd 
of the adaptation procedures 4s available for study. 

2. Both standard and colloquial (regional) language 
usagd^rfound in the cues used and the responses 
accepted. * 

3. Where biculturalS*s are found to have limited Eng- 
lish language abilities, the assumption is not made 
that they must therefore be fluent in another (stand- 
ard) language. The possible implications of regional 
or class language systems (dialectology) are further 
explored prior tq placement in an instructional pro- 
gram. 

4. Anedequate representation of language domains — 
home language, peer language, media language, for- 
mal school language, community language, etc.. is 
included in'^^he cues provided and the acceptable 
responses, 

5. All areas of language— phonology, morphology, sin- 
tax and lexicon— are included In the assessment. In 
all of these areas, the S's receptive and expressive 
language capabilities are measured. 

6. The assessment instruments and/or tech^ilques cover 
all phases of language usage: listening, speaidng. 
reading and writing. 

C. Hsychometrit Spetificutions 

1 More than one person (teat hi»r(5).other bilingual pro- 
fessionals, parentis) etc ) participates in interpreting 
the findings prior to their widespread use for pre- 
siTipttvw diagnostic purpt)ses. 

4 Borderline cases in a language classification scheme 
are given spe<;ial attention. When results are deemed 
doubtful, students are placed in the lower proficiency 
category rather than the higher one but provisions are 
made tt> reassess them on « regular basis, to preclude 
permanent tracking 



Not 

D. Adminisuotive Speci/lcaUoiw . Yes No Known N/A 

t.Jlie techniques are not unduly burfenaome in term* * 
of adatnlstratlon requirements (time, staff utiliza- 
tion, etc.) and they are minimally disruptiveof S*s and 

twchers* schedules. _^ 

» 

2. The measurement techniques are conducted in a 
physical setting which can be reasonably expected 

w>t to inhibit language production. * 

^The measurement tediniques. and their day and 
lime of administration take intojaccount the possible 
• ^ influence of the nutritional condition <rf the S's. ' • 

Where a nutritional condition might affect results of a 
measurement, stepsare taken toensurea minimal bias * 

bemuse of such fscttm. 

4. The measurement is administered to individual S*s ^ 
rather than groups. , 

5. If the instruments and/or techniques rely on Verbal 
cues, the S*s hearing acuity has first beeq te^ and 

found to be normal ^^^-^ - 

«. If the instruments andor techniques involve visual 
cues the S> visual acuity and color and depth percep- 
tion, etc. . have been assessed to guarantee a minimal 
bias because of vision problems. 



We should not be surprised if a scrutiny of available language assessment 
instruments and tec:hniques wveals that a significant number of thepi fail even to 
address many of thi^ areas detailed above. Indeed, we are reasonably certain that 
there does not exist today a test (or a series of tests), which adequately includes 
the breadth and depth qf the categories (pedagogical, linguistic, psychometric, 
or administrative), outlined in the checklist. Are we asking questions about 
assessment mstruments and techniques with prior knowledge that our analysis 
will probably yield discouraging results? Is this. then, an exercise in futility? We 
believe not. It would be overly zealous to suggest that a procedure must satisfy all 
of these specifications in order, to be considered an acceptable measure. But. 
while no instruments andor techniques presently exist which might be consid- 
ered exemplary, we remain unconvinced thdt these cannot be developed, given 
time and the resoun.es netiessary to complete what will admittedly be a very 
difficult task More importantly, however, once these more appropriate instru- 
ments and or techniques are developed, it is likely that more adequate pro- 
grammatic responses to address the full range of problems identified through 
their administration will b#> possible. 
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VVh ar« tHjually firm in our belief that the enorriiity of tho develupmeiftal 
ta^ks whii h \'w ahtfdit should not ami cannot detttr us from pressing ahead with 
lanKuaKH rt»st»»sinents*and.subge<iuunt proKrammatic decisions. We reject the 
ootion that i^Uhiug i;aii be done until we art) all unequivocally and whole- 
heartedly satisfied that our assessment proi;edures are flawless. That would bo 
analogous to suggesting that people should not be married until they have an 
ircuw lad guarantet^ that they will never have to coiiti^mplate divorce. If that went 
the (.ase, we U(»ulii either have no marriages or no divorces! Clearly, this would 
be unrealisti^ vas unrealistir as the parent who suggests that a child slumld not go 
into the water until he she U^arns how»to swim! 

Furourpurpuses. to dt^lav the design of responsive strategies for meeting the 

neiMls of .Htutients wouI«i only put. us further and further behind. The pn^sont 
situatuin ran wait no longer. We must plunge into the water and b^gin to stroke 
and ku.k with vigi)r. As we plunge ahead however, we must be mindful of the 
manv issues. ytire.sijlv»»d problems. difftTonces of opinion and other hurdles 
whu h are likrU \o ( iMnpluale uur deliberati(ftis and de<:isions. 

rherc is genrral agreement that the presiMit status of tfducation mea- 
stKeuuMits leave.*; iiuu h to be deiiired, as psychologists and other n?searchers 
havt» si.iteii on mnnernuH m \ asions. The validity of translations of instruments 
trom Knghsh ilesigued tt)r and normed against a white, middle class populaticm 
has Iwen quest Toi: mI bv inan\ investigators. SeriiUis (iiw\stioiis have also been 
raised je^arJlinv^ ttie use oi' single test scores obtained from iiulividual measures 
of general iutellt^i tual ahilitit»s. particularly when these Scores are used to place 
sttulents and ur prrdii t sue i ess in school. It is clear from iht} extensive Kterature 
on testing ui gent*ral that tunsiderabU* n?search, of a «;r)ss-cultural and even 
infra ( ultural natun*. is re<iuired to detect specific yet subtle cultural and 
lingUKtu \ariable.s ifl.itni to perception. i;ogniti(m and motivation in the 
rMiut atiiMial proi^H'ss n! ( lulviren Several intricate «pn»stions aiul many phih)- 
siiphh al tli!ttTf»ih es of npinion nMoaiti actively unresolved. 

.\ Ifcaior i^hsUu tn*. is the infienmt fallacy of the belief which, however 
naivt* i> I'spouseil lu nunu. that a lingui.stic approach {teaching of Knglisll) 
tuMMi wn a detii it nun\v\ iit»tuution (' limited Knglish speaking ability") will 
t.pt ii lilt* .l.i.irs nt .)ppnrtiiiut\ ini an (Hjnal basis for rulturallv and linguistically 
thttf.t^nt I hil^riMi I iitnrtunateU. tiie euphoria of Iaiu and the rhetoric it has 
m iirr.tt li.nr U\ t.j th.* i reatinii of a niytli that lau represents the ultimate 
aiisw. r t.« t[jt» rttm .itinnal pli^lH ot millions of socially. e<.(jnomicallv. racially. 
. ultiM an.l hnu^l^^haIlv tlisenfraoi hi.sed i iti/ens and residents of the 
1 utf.t si.iN's ui'i Us p»»NS.Nsu»tis. Hut \i Iaiu is the ansvv»»r. then vviiat is the 

i-i I tiw ' st,it*.s Supreim* ( nurt (in reed that appropruite remedial 

•n.-a^Mi''^ mi.N* Mkm U\ t orn\t existing iMf(|Uities attributed t() language 
Mil ..♦hp.itdnliU \\\ .'tl»M ♦ the di-Msion su()ported tiie valitlitv of past (KIR 
.^r.M iM.i i.'i;nl.ifiMns !»• u the( h:K uuhuo oI Ma\ P?701 ami recognized 
ti»f .n.tlw.r -l \* "\\u f tn issue and ♦•nfon.e sin h re^nlatinns. Procedurallv 
!!j:s p.. I tups »:ir v;r»*.jt>»st . Motrihutiun t^f SuhMMjUi^nt finding.s bv tither 



fwlwal nmrH hav^ further sptH.ifitnl what Urn ciiws and d«es not require from a 
nuirtJ programmatic. perspec:ttve. 

In mmv instani.esi, the c:ourts have been reluctant to broaden the scope of the 
remedies uven where they ret t>gnize thai what may be a linguistically appropri- 
ate program mav not nec ensarily be a totally appropriate educational program. 
( 'cmipliiMu e with luu through the remedies outlined by (X;R d(H?8 not ensure an 
educational program which is compnjheusive enough to be fully adequate. 
, (liven the philosophital underpinnings of Lau and its transitional oilenta- 
ti(iik(rtmi the i urrent status of federal and state legislation regarding bilingual 
iHhication). it is no womhT that many si:hool systems .have opted for purely 
transitionwl bilingual education pfograms to addrt^ss the educational needs of 
linguistic ally-different t hildren. 

Whatever resnlulum is reachetl to these divergent and gometimes conflict- 
ing thrusts, the iu?ed for adequate language assessment is in nt) way obviated 
hnieiMl. we nhuuld consider languagt? assessment as a valid practice, an 
educ:ationallv souml mandate which is thus worthy of btK:bmjf\gan integral part 
ot edmational planning and i?Vdluati(m. * 

(;iven that the developiyent of optimum instruments and^or techniques is a 
Itmg range ohirctive. what are educators and evaluators to do in the interim. 
whenonU atlmittetUv di»fii ient instruments are available, and these a?0 likely to 
bensrdbv s( huol svstf«ms in romplying with theLau mandate. The time element 
is ( nth (d sini f» It iH scife U) assume that the next five years will witness the true 
ntiput t ot fain on'fhe I *tuted States educational scene. 

lust w hat alternatives an* there to the present status of language assessment 
v\hu li f.uii lias fmnight to the forefnmt through the (X:R remedies? 

t )ne alternative w ould be to do away with all forms of testing. Each of us has 
ptobablv. at some point, wished this {o be thi? case particularly when we read 
t»hnut or pt>rs(inalK t mm* \n i ontat t with a ( ase of misdiagnosis of educaticmal 
iuumIs i,t r tolrln»n (1u»» to taultv assivssment. Hut this option must be quickly 

• lismisspd as inaiirMiuati* \w au.si» it evades addressing the vital need to tailor 
»Mhit dtii«iiah|>rt>uraFus Id thi* ijimmIs of chil(iri?n. 

A vMond ultfriiativr* would he tt> design adi?quate instruments and/or 
ttn [tiui|ues Mkuix dito < onsidtTation the'hody of knowledge and experience 
vvhii h has a( c inmilatrd .ui thr subject over the years. Such an approacU. we 
Mi^^grst. vvuuld nuiuin» aiisw»»rs t(» the tvpe of issues raised In this paper and 
perhaps t.. iWht rs whu h have not been mentioned. Whether or not there is 

♦ «.fiM»nsus auhe \{rius in. hided m-this cliei klist. without appropriate consid- 
••ue.on .>t Mir ^ in.. 'is ptMiMm)v;i( al. lingtiistit . psvt htmn»tric and a<iministrative 
issues t.iiseil ttiM result nt an\ ettorts to tlwisr satisfac torv instrunients aiuior 
fei finiqufs \m!I ifnpt^rtet t and u iH probahlv s*»rvi» oiilv tuperpetuate existing 
situatuuis i 

I hr Mind .dtrrna?i\»- ue nttiT for vour < onsideratioii is that minimal 
' »'n. Iusi..iisht'drav\n ftunt »h»- n^sults obtained in thi- Iargt» sc ah» adniinistratiun 
th.-si' oisf I »nn.-nN., Mil nrfet hnu^u^s. wliirh istosav that predi<:ti(ms based tm 
♦lirsr rindifis^s hr . ur^aded as m\u h as ptissihle if thev are to he used to prescribe 



educational pfograms tailored to the educational needs of children. This Is 
% liecessitated by the fact that most available instruments and/or techniques 
presently available are of questfonable quality. * ^' 

Insofar m language proficiency assessment instruments will be utilized to 
design appnipriate programs to meet the total needs of the child, care, must^be 
taken that the diagnostit^ prescriptive directives which emerge from the results 
of the assessment nut be overly restrictive in terms pf the programmatic options 
which can be made available to children. If language is onJy one factor, albeit an 
essential one. of a multi^faceted problem, we must watch out for the *'blood test 
syndrome*'. Under this logic or method, a sample of language is drawn and 
examined, and inferences are made about the general health (or lack thereof) of 
the subjeil, i.e.. success in school due to language proficiency. Given a great 
number of factors which affect school success, this type of thinking is clearly 
fallacious. But. eVen if we could count initially on a sound language assessment, 
we would still need additional and periodic assessments to maintain an 
adfHiuate flow of information with which to revile and update programs or 
reassign studimts as they progress in their language and academic achievements. 
If educAiimal programmatic responses must be designed based on existing 
assessnient instruments andor technique ^. then we should make absolutely 
c ertain that these responses are flexible enough to allow changes as better* more 
ri'tiable means of assessment appear on the scene. 

In the final analysis, the goal of any educational assessment^ including 
language profit iency assessments, is to help plan a total program which will 
rt!sult in quality education for all students. Language compatibility constitutes 
an es.stnitial component of.any successful pedagogical process but educational 
planning fur the whole range of educational needs of students requires th^t 
fat tors trans( ending language he addressed. It is our hope that this paper has 
highlighted significant issues which must be dealt with satisfactorily if the 
ulliniattJ goal ut tHjuai e<iu( atiunal opportunity is ever to be reached. 

/ 
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IMPACT OF DESEGREGATION: 

A HISTORICAL AND LEGAL ANALYSIS. 



/. John Harris III 

Associate Professor .of 
Administrative Studies 
Indiana University 
Bloomingtori/Indianapolis. Indiana 

The author provides a comprehensive yet concise review of the historical 
antecedents of the desegregotion movement in America. Harris begins the edu* 
cational case low portion of his discussion with the Roberts case in {849 and 
traces desegregation impact to recent decisions. The discussion is especially 
important to those desiring o comprehensive view of deseg^gation because the 
analyses are not limited to educational decisions. There is also included a well 
developed chronolri^y of voting rights, public accommodation and other civil 
rights I oncerns. Tif^ extensive citations provide an excellent starting point for 
other resean hers who contemplate an in-depth study of individual cases of 
consequence. The st>crt ion dealing with contemporary concerns t.^ridng the legol 
ami historic ul progn^ss of desegregation from 19S4 to tiie present is well worth 
review 

INTRODUCnON 

**A segregated school cannot be considered the equivalent of a white school 
bmiause of the i nc:unvenience and the stigma of caste that mandatory attendance 
of it imposes on the N^gro child. Public schools are by definition a place for the 
benefit of all classes meeting together on equal terms. Segregation inlures the 
child who is white as well as the minority child. . .their hearts, white yet tender 
with childhood, are necensarily hardened by this conduct, and their subsequent 
lives» perhaps, bear enduring testimony to this legalized uncharitableness.**^ 

The above arguments do not come from any recent court decision. They 
were stated by attorney Charles Sumner before the Massachusetts Supreme 
Court over 129 years ago The impact of that case upon the public was to jusHfy 
the sentiments of the times— the cT)ntinuation of segregation In the Boston city 
sch(K)ls. l.atnr court deciLsions have attempted to alter public opinion toward 
support nf a higher ideal of equality of the races before the law. The impact of a 
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court s decision often permeates the very fabric of society itself— far beyond the 
bouodttries established by th^ facts of the case. The process is continuous and 
self.perpetuating— altered only by the variables of time and truth. 

SOCIO-IJISTORICAL SETTING 

« 

Thu Amnrican Civil War was fought to both preserve the Union and to free 
slavHs of the South. Following that war, the onslaught of Radical Recon* 
^Htruution brought new reforms to the South and three new Amendments to the 
II»S. Constitution. The Thirteenth Amendment conferred citizenship upon the 
blat:ks in the South; the Fourteenth guaranteed them equal protectipn under the 
law; and the Fifteenth extended to them their voting rights. Civil Rights Acts 
were passed by (k}ngress to augment and enforce the Amendments. Legislation 
and the bayonets of 4he Union Army were to be the tools to undo the effects 
whit:h the ' peculiar institution" had inflicted on the two races for over 250 
yt»ars. Hut rh« Keconstructionists had failed to foresee the political pressures 
which socuety would impose upon the courts; and the withdrawal of federal 
troops from the South in 1877 marked the return to antebellum attitudes in both 
North and South. The real question was» perhaps,. whether or not attitudes had 
over really change at all? 

It is not enough to simply pass a law or constitutional amendment to correct 
a past wrong. In practice, the original intent of the law frequently gets 
c;in:imivented by c)ther laws and certain Legal interpretations by the courts. A 
c:nurt is often asked to interpret legislation according to its understanding of the 
drafters* urigiiuil legislative intentions. Yet courts at the same time are expected 
to Tittempt to interpret thtt law in terms of current public opinion and the 
(onditinns. The conflict between these two divergent views often results in a 
cottipromisp which fails to satisfy the original plaintiff, oven if he has proven and 
won his ca.se. Such ^hollow verdicts*' were common in the history of the 
ilesegnitinn njovement ijeforn HI54. 

IhXlM HISTORY AND ITS IMPACT 

rhr iMrliest attempt ti) desegregate schools came in the city of Boston in 
.X tive vtMr-uhi l)iac:k child. Sara Roberts was forced to attend Hosttjn's 
N'»»«rn Snuth ( Iramnuir .SchtM)!. ev»?o though in doing so she had to walk past five 
i)tlw»r i»b»nieiit.ir\ st honls closer tn her home each day. The Smith School was 
run tl.iwM ami filled with fM^uipment that, according to an evaluative study and 
I tjnunittre n>pt>rt. "has bt»en so shattf?red and neglected that it cannot be used 
initil it Is thtn-MU^hlv rf»paired *'* Tlje father, unable to get his daughter enrolled 
\u a!)\ i»t the riraihv white schools, brought suit against the city of Boston.'^ But 
tht» ehx^ueme t)f attorfu>v Charles Sumner was in vain. Chief lustice Lemuel 
Sfiau while altering wfth Sumner\s contention that all persons stand equal 
hflnrr fh^- law . aist) staUnl that st hool segregation existed for the good of both 
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rac:«s. People s ri«hN. Shaw add»d. -dnpand up.,n laws adapted to their 
respwtjve relations and conditions. -pieu lo meir 
In IH57. the ».a.s« ofOred S.;ott v S.inford established the status of slaves in 
the South as property M.p North. the condition of the free Ne«ro was often 
vrnwed ,n the same h^ht by the populace. Hla.:ks were consSe^ infedl" 
-amonH the ra. es ot man - fit „nl.y to live in inferior conditions and to attend 

svmmf schools were permissible, but that Negro children Jght no be 
excludej Iron, the publu: schools .n the absence of schools set aside oJtLir 

• nn , ; n''7''"v'''' » '>"'-<««nth Amendment of the U.S 

( «s .tu .on by the court. Its impact w^is that a separate school system would 
ett»H tivelv «r<.w t„ see that the races stayed segregated 

.VU.r.. cm^imventing of the newly-won rights of blacks followed. Blacks 
were d.nued the r.ght Jo vote in Kentu.:ky in the 187B case of L^ited Stoics v' 
Hee.s,. be. aiise according to I' S Chief Justice Morrison Waite. the Fifteenth 
.A^.end,„e„t dui nut apply to forcing states t.,give black citi^ns the right to vote 

he amendment .s.n.ply stated that a state .:ou Id m.t deny its citizens L ght to 

2. tlni'h' T1 " t'" ""'r ''"^'^ ^he polls had to show 

pr.K. that he was turned away becaust- .)f his race or col.»r 

Uus reasonin« was no more unusual than its sister tiase of U.H. v 

; ; ♦"'^ f'"- ^"'"8 « "f « l«0-nian white 

n.^. whM h broke up a pobtu.ai rally tor Negroes in Louisiana. The suit claZd 
t .-nth A'm;».l"n-nf v.uiat.uns. The I r.S. Supreme Court, u.sing the reasontg 
H.rs,., fu. <1 y th. actions ot the m.,b were not the actions of the state of 
.KMsMoa I he I. me.„,h .Anu-ndnu-nt simply prevented a state from denying il 
. e...s the e.,..,i pro,. fun nt the law. It was held n.,t to be the governmen 's 
s ,„..ss to look .nto the a. tiv .ties .,t pri vete .:iti..en«. The impli.^.ions of thle 
r.il.nKs <, (h.. pn V..N. . ,t,/M„s- ot both North and South stmn resulted in further 
Trt!,,'''" "' - ^ovTUnX 

^1.,^''"^;" '"'^v began to pick upm.ummtum. In 1878. the 

H 1 \' T'"'" ' ' ■ l.ouisiana-s 

' .u ha, publu . ..;ru.rs ,„ segregate the.r p.s.ser,«ers. on thegroun Is 

f'-" t.-l f ...mr.ss s r„ht f<, regulate interstate commer.:e. The Supreme 

' 'f'" i"'"r«.st for Louisiana to pa.s.s a l^vv 

b.iv.. u sfun. tus . a. u >fh . „l„n..i pas.sengers" once he entered the .state 
_ I -....pi ,,t s..f,,r.,;„,^ . n./..nsh.p <.f a slate frruu . iti/en.ship of the 
. .ulv-. s,.,-.s ,„.uh-n. . I...,r,.r fhat. in il... opj„j„„ „f )usli,.e Mill,.r i„ the 
s...-.,h..r/ ur^> l><bi.i,allv.tle.,ases involved the supp.,s,.d 

.•■l..t...M ... . ,.u,r..,.n,M \,n..„.lMM-n. nght.s nt a thou.san.i butchers through 
..t ,, ,n,„:.,p„K . ,„„. , .,rp„r.„j„„ j,, parishes in the .slate of 
....nM..„., I h- ..,.,„.„„ ,, tfu. ( .„„, u,s thai it vva.s "nnt the purpo.se of th. 
; ■•'< (..... !, Ai:...n.l,n..n' r,, .r.,..st,-r tlu- s,-. ur.tv ami prnt,.< lion of. . . c .vii 
■■^ ' ' ■• '■ >{"V'Timi..nt '•" U was fn-c (.ming ubvious 
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tha( the states were to be the interpreters of the concept of civil rights. The Impact 
of this was not long in coming. , 

hi Virginia, two Negroes charged with capital crimes were tried and 
convicted by all-white juries. The two Negroes claimed that discrimination had 
been practiced against prospective, qualified Negro jurors. They demanded that 
Negroes be named to their juries. The request was denied. Federal Judge 
Alexander Rivos invoked the 1875 Civil Rights Act and claimed federal 
jurisdiction The statti of Virginia sued to regain jurisdiction in Virginia v. 
HiV(?s»^ and won The Supreme Court stated that the obligation to prove 
(Us«:riminatU)n rt^sted with the black defendant. Only after appeal to the state's- 
highest court could federal suit be brought. The process was at best tlme- 
( Dnsuming anil expensive, and virtually ensured that a black man on trial would 
•84H)n bet:oniH discouraged. This ruling would completely negate another 1879 
ruling In StruudtT v. VVVst Virginia which struck down a West Virginia law 
limiting service on juries to white males. The Virginia legislature had placed no 
such provision in their statutes specifically forbidding black participation on 
juries. The effect in the South was to virtually Ignorp the Strauder opinion for 
almost a century. Kven the killing and'beating of Negro prisoners by an armed 
mob who hail taken them away from a Tennessee sheriff was viewed as a state 
matter, not a Fourtetmth Amendment violation.** in court or in jail, civil rights 

were a 'statt? matter." i «. u 

I he rnal test of the civil rights legislation came in the famous Civil Rights 
i ;«Kes » ^)f 1 883. Mure than l IK) test cases on the public-accomodations section of 
the I87r> A( t were then in the t uurts. Segn^gation, as yet. was not universal— the 
white I nmniunity was still free to dtx^ide whom they would serve.*« in Its 
eight tn-nne det isfon. the Supreme Court simply echoed its earUer decisions 
that thr Fourteenth Aineiulmerit prohibited discrimination only by the states, 
nnt h\ nuiividuals The wtDngs suffered by blacks were held to be violations of 
'HiuialnKhts/* not violations of political or civil rights bythe states. The effect of 
tfie liet isioo v\as to leave Rec onstruction legislation an ''empty vessel."^^ 

In IH8^> the( aseot f)nvvson v . Lee^" held that separatelax revenues could not 
U» l^^ wii tor hUt ks and whites for the support of separate schools. This did not 
prohibit keotuc kv from estahhshing a system of inferior si!gregated schools for 
blai ks out of a i ommoii tax tuiid Indeed, the argument that the police power of 
the state inns! l)e reasonable and extend <m!y to laws enacted for the promotion of 
fht» puhhi >io(ui was put torth in the I88t> case of Vi, k Wo v. Hopkins.^' The 
( ourt ^ Mutiiniallv viewpd itselfas being supp(»rtive of both the rights of the state 
and those iit the iiuiividual AH was done in the name of the public good. The 
• puhht ^nocl * was s.ioo to degenerate into the infamous jim Crow legislation 
whu h unuid SCI tleepU atte* t the tirst half of 20th'( entury American life. 

lU IHMO the pra< \u eot segregation was almost as t omplete as it had been in 
tht«.inteheUuni.St»uth I'he. (»t'tinfor( ivil rights was almost ready for bMrial. with 
tmf twn aails n roatniiig tn l>e ilriven. Tho first t.arne in 18U0 with the case ot 
l...ujsxn'i» \»*o Mfl.iios iwd IV.xd.s Hoihwiv v .Mi.ssissippi.'^ Mississippi 
.liM lan-il Ot.i? ni 1 KHH if \\.u\\A l»e niaiidatorv to establish segregation on its trains 



within its state borders. Setting aside its earlier decision in Hall the U.S. 
Supreme Court found this law not to be in violation of any aspect of interstate 
cqramerce. Mississippi could indeed sue a railroad for not providing separate 
facilities for N^)groes» What MissiMippi did within its own borders was its own 
business. 

The second and final nail came in 1896 when a Negro named Homer Hlessy 
boarded a train on this same railroad and took a seat in a whites only'* car. When 
he refused to move to a "colored car/* he was arrested and taken before Judge 
)ohn Ferguson who ruled against his argument that the Mississippi law was in 
violation of the Fourteenth Amendment. The case first went to the Louisiana 
Supreme Court and then to the U.S. Supreme Court. 

The case of PJe^sy v. Fergust^n^^ provided a landmark in the history of 
segregation and the Civil Rights movements for it marked the zenith and nadir of 
thestj concepts respectively. In citing cases all the way back to Roberts, Justice 
Brown carefully developed his argument that laws permitting the separation of 
the rac^s do not necessarily imply the inferiority of either race. Brown went on to 
state that this separation is a valid exercise of the legislative and police powers'of 
the .states. Furthermore. Brown argued that in the area of civil and political rights 
there is not any question as to the equality of the ^aces; but in the social arena, if 
one race is inferior to tht^ other, then the Constitution of the United States Is 
powerless to put th*»m on an equal stantiing. In short» as long as racially separate 
facilities were t»quaL the concept of segregation was not discrimination. 
Negroes' claims to suffering were attributed to an overly fragile psychological 
makeup, lliat was * the way life was/' said the Justices.^^ 

The tioffin .was tinished. Next came the gravediggers to forever bury the 
matter. In lH*m the infamous gramlfather clauses" designed to disenfranchise 
Negnms came undtir fire in the ( ase of Williams v. .^fississippi. The Supreme 
( iuurt again stateci. as they had in Reese, that the act was okay — as long as it did 
not \Hpe( dn allv disc ria\inate between whites and Negroes. Mississippi had 
learned la write its lawH aiid t unstitution the "federally ac<:eptable" way. The 
result \\a.H to drop the number of black voters by 123»()()() almost overnight. 

In ( jjinnunKs v Hi/ hninnd County Boon! of KducatUm,^'' the Richmond 
c:nuiUv Si \uuA Hoard haii tuuiui it necessary to cilose the only all-black high 
s( JiDul Ml the ( ouiitv U\ st)lvt» an nvenrrnwding problem among younger black 
stiitl»»nt.s rhe eleineiitarv-.iKe vnun^sters were given the high school building, 
.iml rh»» high s( hntvl age voungsters were now without a school. Two white high 
SI \uM lis lAistrd hut fhev wern t losed to blacks. Pari>nts of the black students took 
tht*si htH)\ iuMrti Ui i nurt mi tht» basis of violation of l*/f».ss*v. In brief, they claimed 
fhat the boartf had tailed h> pnaide e(iual facilities for thii black youngsters. 

rhr Cfiurt hf»ld tor thr si huol hoard. Again the Court refused to enter into 
state niatters * The Ccmrt \wU{ that s( hools malntaine<i h\ state taxation are a 
state ju.oter an*! trtieral interv»»ution caruiot he justified unless a clear case of 
disri»K<ird ot huiuau rights is shown. Thi* Court telt that no such (.ase had been 
shcmu in fhis rriaffer Thus tini the IMth tenturv etnl iti i\w field of segregated 
»'dtiiatiMu as if had bt^gun separate and unt»qual in an unbroken line from 

rfs »«» f ijfnrnni^s 
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Thn Ph*ss\ im^ has starved as legal priKredont for numemus similar cases 
throughout thtf first half nf \\w 20th century. In 1«02» William Reynolds, a Negro, 
attiunptod to vnrull his son in an aU-whit<j S(:h(H)l in Topeka, Kansas. In the um * 
ofRfWiofilsv. Board iifEihuatUmot Topeku.^^lheSupremeCourtof theStateof 
Kansas told Reynolds that the board of education was pwrfectly within its rights 
t(> refuse his son entry into an all-white school Over half a century would pass 
Iwdore another man would attempt to enroll a Negro child in an all-white school 
in Topi'ka. The results of this se< ond attempt would forever change the course of 
ra( e relations in the I'nited States 

Not onl V had the door b'en t tosed on forcing the two races together in public 
Si^hools. but nt)w atttunpts wt?re made to ctmipel existing privatn schools, which 
wert^ bi racial bv ( hoice, to bet ome segregated. The state of Kentucky passed a 
law whi( h required that any institution could teach members of both races as 
long as the instrui.tioi! took place simultaneously in separate classes at least . 
^ twenty-five miles apart. Berea Clollege. against whom the law was specifically 
• ilirei li»d. siimi: rhe Supreme 1 :4)urt of the state of Kentucky found in the case of 
Bereo V Kfiitu* ky^** that the twentv-flve mile limit was a bit excessive, but 
otht»rwis»» the dim of the law wa.4 good. The case went to the U.S. Supreme Court 
with the stat>» of Kentucky holding the intt?rmixing of the races to be an "evil 
amalgatnation and Hfrea ( :olleg*» defending itself as the ''promoter of the cause 
of Christ * Hi»rea i laimeH the prot^M.tion of the Constitution. 

rhe I * S. Supreme Court <lisagreed. In its seven-to-two decision, the Court 
hehi the law not to be in violation of the Constitution. There was no violation of 
thf Mirporate i hartt'r granted by the state of Kentucky. Hdd the college 
^ fi^nt tHMunl not as a hi enseii < iirporation. which was a creature of the state, but as 
a privati* group of indiviiluals the matter might have been different. As it stood. 
huwi»\i»r. fh»» state uf* Kt»ntui k\ was upheld. 

i'rtitn funr to fuu»» small i ra( ks b4»gan to develop in the wall of segregation, 
l.ittif I rai ks but rrac ks non»:thelrss. I'he Supreme C(nirt began to change in 
i har.u trr \i»v\ Instil i»s f)rt)ught n*»w fdeas - new chalh?nges to existing doctrine 
an* i)\U*i\ u!il\ waiting tor th»» right opportunity to present themselves. In 1917, 
thi» tirst npportunitx ( anuv A t hallenge to Oklalumia's ''grandfather clause*' 
perinaiuvitlv ♦•iifrarn hism^ anvnn<» lineallv descended from a voter qualified 
lirtiiri' lHt>t> (rt»ganlh'ss uf their literacy) was made in lUin on the bhsis that the 
1 lans»» was m vinLUion an 1871 a( t passed to enforct^ the Fifteenth 
.AinenilntiMit ATS Distrit 1 1 >urt ruling in favor of the plaintiff Went (m appeal 
\ii \\u' 1 .S SupriMiU' i (uirt 

I'm Jfir siirprist* Mt nrarU i»vrrvone. the Suprenu' Court, inCiuinn v. lU\iU*d 
Sfiifrs nsni th»« [*it*tt»tM»fh .\nirrwinient to strike down the stale law. Oklahtuna 
iuntHMliat»»l\ passtMi a nrw law giving voting staiu*-* »o anvcme voting in 1914 and 
in^ c.tht rs a mu ♦» ni^ litf»tonr twelvr-dav pern, i to get registered. The law 
\t.in»i f. r K\»»ntv t\\n \»»ars ui nprn ilefiani e of thi* (Jninn ruling.^* However, it 
u.is \ srarf .>n t\)r r«»tid ha< k U\ r(jualitv before the law for blacks in America. 

still in *h.» riujtffT «»t pruatr dealings, the ( ourt was adamant. In the 192H 
.as«' r J rrjco." V Hw' kI*'. rh»» Supreme Cnurt handed down a decision 
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uphcjhiing th« mtri(1iv« housing •rovenanls" within the District of Columbia. 
This detusion would later b«» used by the FllA to draft its own "niodBl racially 
r«8tri«:tiv»n:ov«ndnts" to porpotuata jim Crow housing patterns. The FHA would 
»tat« that Its policies wuuld b.) to build separate but equal facilities for the races. 
In prmtico. Ww promise, was ail theory. In 1944 Thurgood Marshall told an 
NAACP meeting that in DtJtniit all-white requests tor housing had been filled 
and K(M) white unit.s stood vacant. At the same time some 5.000 blacks were, 
inadequately hou.sed and no housing units were available for them." 

The year IU27 Haw two more challenges to thtf classification of citizens by 
race The first of th»!s*; was tht* ( ase of Gong Uim v. Hire . J4 The question before 
the court wa.s one of t ohir. " Were ( :hint?8t;-American8 in Mississippi "colored" 
or not? Bolivar ( .ouiitv, Ntississippi said that little nine-year-old Martha Lum 
was. and refu.sed her entry into the white schools. Her father sued— not as a 
I hallenge to stigregated schools, hut only to have his daughter classified as 
•white- and permitted to dtteiitl white 8cho<ds. Again, the right of the state was 
upheld. Ihe State would dwule matters regarding the regulation of its education 
of the youth at public expense A little yellow girl was "colored" and. as such, 
would not be permitted to atteml s«:hool with white students. 

I he second i<>27 < ase again t halleiiged voting r»;strictions on blacks. Dr. A. 
I.. Nixon brought suit against a Texas .statute which stated that no Negro was 
.illuw»'d to vote ill a Democratic priniifry election in the state of Texas. The Court, 
ill Ni.xoo V Heriidtxi. heM that color might not be used as a basis of statutory 
< la.ssifi( iitioii and strm k down fhf law. The Texas Democrats .turned the 
proM'diire ot setting up \otuig qualifications oyer to the state executive 
( oriimittee of fh»; p.irtv rather than the state, and drafted new rules. The Nixon 
vu torv was brief 

Hut Nixoii way, persistent With the help of NAACP lawyers, this newest 
ta.ti. Unuul its w,i\ to the t • .S. Supreme Court. The decision in Nixon v. 
/tim.lon"- st.ued that Hie use of an executive conunittee to regulate elet:tion 
pi-oietiiir.'s was .\ foriu n{ state ac ticui and. as such, uncon.stitutional. The 
Ih'iiuM r its then s( rapped the i nmmittee and called a slate coijvention instead. 
Nixon's attempt had failed 

rile white South s.iuii w.is to learn that certain rights would have to b; 
.itfordeif to f>Lu k def.-nilaiils iti < iiurf The famous case of the .Scott.slxmi Boys 
went all the w.iv In the Supreuu^ ( .ourl. "The (.ourt. appalled at the haste of the 
trial, ordi-red .1 n.-w fr- il uiime.liafely The .secoiul trial, ahhough it brought out 
dis. r.-p.iiH i.-s HI the stnr\ nf n,i.' tif.fhe witnesses, still resulted in the conviction 
uf the f).)\s ,i«aiu Kurfh.Tiiiore the exclusif)n of Negroes from grand and trial 
luri.-s was tafalU .dt.-. ting the . h.iiu es of black defendants. The i.s.sue would be 
raised .ig.im ui di.- future < .,ut<i Misfire he ac hieved for hlai ks at the hands of 
ill vvhile juries' Ihf answ.-r depended upon a Iwsic change in Ameru;an 
ittiiudfs (1 w.is still ui.iiu vi-an in the future 

lit !M I t .1 stisuifii .uit .itleitipt to push an early de* isitm :i> the aiiti-}im Crow 
f lyhf . < tiri.-.i w ti.-u I h. iin.is } hn utf fili-d an application to afftiiui the I 'nivtjrsity 
•t N.irfh I .ir..liu.i s s. hi. ill ,.r pliarmac v lloi iilf was rejec fed hy an all-white 



university and filed suit, ^he case would turn upon tKK issue of separate, but 
equal-either Hoc utt could fee admitted to the Universitjrof Nortli Carolina, or 
North Carolina would have |n provide him and every other qualified candidate 
their own S4:hool of pharmAy. In the caae of Hocutt v. Wilson^* the state's 
attorneys found a way around the Issue— they hit upon the entrant's quallfica* 
tions. Were they good enough ' An examination of the plaintiffs high school 
riMtord was enough The grade* were not that good. The plaintiff had difficulty 
with some of his words in the Witness box. The president of the North Carolina 
( lolUfge for Negroes, which Hocutt had attended, refused to cooperate. The case 
fell through. Too much haste and the wrong choice of plaintiff for this test case 
was the conclusion of the NAAl^ However, one ray of hope came from the 
court -tht» duty of the Univursity\o admit Negroes to its professional schools 
would not be ruled upon at this tlnv^ The issue might Indeed be raised again. 

l«:)5 brought two m?w decision* on the rlghtsof Negroes to sit on Juries. In 
both Htjilins v. ( )k]ahuma and Norrl^ v, Alabama.*® the decisions of the courts 
wvw the 8aim>- -Negroes on trial in an area could claim denial of due process if 
othi^r Negroes were habitually prohibited from jury duty in that area. Another 
1 rat k in the wall of segregation had appeared. It would be quickly sealed, 
however, in the l'KJt> lase of Grovey v. Townsend.*' 

rhe (in )vev case brings us hack agaln^o Texas and the acts of the Democratic 
party. Were the actions of the I)emiK:ratic Rarty those of the individual or those of 
the Htate' In the Gn>\ ev case, in spite of tWerwhelmlng evidence that the state 
was pulling the strings, the court effectively held that it was a party, not a state, 
fiuu tiou The court felt !hat an attempt had bt^en made to confuse ' 'the privilege 
of meinbt?rship in a party with the right to vote for one who is toehold public 
nifice ' The upshot of this case was to recogni/e the all-white primary as 
ton.stitutionrtl *H)ther states soon followed the lead ofTexas. Denied the right to 
( iujose the party s camfidates. the effect was to disenfranchise the voter 
etfi't tiy»»ly at the Noyeitiber polls by giving him only the choices of the white 
iimjority 

IM itiagani saw an attempt to get Negroes admitted to all-white professional 
SI hools in th>» nth After the disaster in Hocutt. the group realized that any 
\in)Tv Howard I luyersity bm ked suits would have to be chosen with more care. 
\\ hen Donald Murray asked for admission to the law school of the University of 
MarylaiKi and was turned dow n, the hlack lawyers knew that they had found 
their ( ase Murra\ had bvil refu.sed admi.sslon on the grounds that the Princess 
Anne Ai.ademv a separate fac ility. was available to him. aloAg with out-of-state 
tundmK It h*' siulrsiftui Murray fileti suit against President Pearson. Theofflcial 
title ot the suit was Murhiv v Peurson. although it btu:ame popularly known as 
\fumn V \fiir\ Uuui.^^ I'hv charge was that Murray \mi b*!en arbitrarily denied 
admission to the uniy^^rsity. although fully qualified. No state law nor university 
( hartrr barred huM f n )rn aiiiinssion to the s<:hool. Apparently, the defense finally 
I unt»'ndt»d. the nM.son that Murray was deuieil admissifHi was cm the basis of 
rate a niaHer ni :^)uh!i< polity " The defendants attorneys. Houston and 
Marshall i^nu t tuhni |n shnot the state's case full of holes by establishing that 



there was no reason for Murray to be denied admission to the Universi^ of 
Maryland. The presiding judge agreed and issued a write o/mondamus ordering 
Murray admitted to the law school The Appeals Court upheld the decision ami 
the state chose not to appeal any further. Murray quietly attended classes and no 
incidents occurred. 

The impact of the case was considerable. The state of Maryland immediately 
began to appropriate monies to raise the standard of black education in the state. 
Neighboring Virginia followed suit. Missouri soon followed with its own 
out-of state funding sc:heme. Blaclk morale .was raised in Baltimore and mem* 
bershtp in the NAACP rose to I.SIH) by the end of 1936.^* 

The Missimri out-of-state funding plan came under attacic in 1938 in the case 
of Missouri e.x rvl. Gaint?s v. Canada /** A Negro citizen sued for admission to the 
law school of the state university. The trustees, instead, offered him tuition 
money ty study law in another state The plaintiff sought a writ xt\andixm\x& to 
gain entry into the university, but the Missouri courts denied his request. Tl^ 
I },S. Supreme ( our! reversed the Missouri <:ourts on the grounds that it mattered 
not what other states offered, but only what opportunities Missouri was denying 
to its Negro citizens. 

The final end to the notorious ^grandfather clause** cases in Oklahoma came 
in 1939 with the case of Innv v. Wilson.^' In the majority six-to-two decision, the ^ 
Court held that the Oklahoma law was in dear violation of the Fifteenth 
Amendment. The rights of the Negro, long denied, were slowly being regained; 
but the fight was far from over as the I930'a came to a close. 

An examiuation of the funding of black and white schools in the 1930*s will 
inilicate the tlisparify that (jxisted between the so-called separate but equal • 
sc hool systems. In Randolph County, Ga.. $36.66 was spent annually on each 
white child and $.43 t>n each black Aild. Russell County, Alabama spent $4574 
on «ac h white'c hihl and $2 S.5 on each black child. The values of educational 
facilities in I Vsnn County. Ceorgia are etjually revnaling: For each dollar of 
d»H:lart?d valuation of blm k.si ht)ols. white schools were valued at $2,055.^* 

!^H0 brought imw lawsuits to eliminate segregation and discrimination in 
pay. The first of thrst* suits was tht^ case of Alston v. School %oQn\ of the City of 
Surfnlk, \UAv\\\ Alston, a hlai ktm her was b?ing paid an annual salary of $921 
while vvhit»» ti?ac hfrs of the same experience received $1,200. Suit \yas brought 
bv AIsti>n antl a nnmp of bU k teachers. The teat.hers were told by the District 
Court thai thev haii no right to bring such a suit and refused their petition. The 
i ase was appealed and reversed. The ruling of the Appeals Court was that the 
Norfolk teat fivrs vvert* well within their rights to band together and take 
I oru t'rted ai tiDO a liec ision v\ \m \\ would make su(.h suits of this type much 
easier to bring in the future 

.Mter this, the desegregation nu)vem»»nt began to move inon; rapidly. (Jainn 
were made m attac kiiiK restrii tive primary electitjn prat:tii:es in Louisiana (l/.S. 
V ( :Uissu^''] and m etiding the all-white primary in Texas fSnufh v. Alhvrigh!^^). 
Inn ( *n)vv restrn turns ( »tt inti^rstate transportation on bnses were lifted in the case 
nf \ff»n4on V \'u'«ir)ur- hi IM4h.iMul South Carolina wasfon;ed to promise to set 
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up a $2U0«iK)U law program for blacks in the case of Wrightf*n v. Board of Trustees 
of Ihe Vuivtrntty of South (Carolina. 

Still, lim Crow was far from dead. Upon defiance was still to be fdw^^-^ 
Oklahoma in 1948 when Ada Sipuel won her case for admission to the 
i Ini varsity of Oklalioma Law vSchooP^ Oklahoma's answer to the U.S> Supreme 
(!oi/rt*s unit^r was to ropt" off a S(*ction of the campus, assign throe teachers tor 
blacks, and call the facility a "separate but tniual'* scihool. Tokenism had been 
born 

The NAACF attacked the restrit:ted crovenant issue first raised in C^orrtgon 
again in UHH in the cases of Huni v. Hodge"*^ and She»lli?y v. Kroemer.^'* The 
ShrlJt?y decision helped to break the back of the private convenanters. Acc:ording 
to tht? 1M50 ct»nsu». 459 more residential blocks bec:ame open to non-whites in 
the District of Columbia than there had been in 194U.'^ But still the right of the 
slates to Hegrf>gatt* had not b«^n weakened. 

1 M50 sa w r) host of cases begin the new dtH:ade. incJuding the landmark cases 
of Sueaft V funnier*** and .Vfi l^iurin v. Oklahoma Slate Regents for Higher 
Kdui'otion.^^ Both cases dealt with the old problem of separate but equal 
fac ihties tor training Negroes for the pnifessions. The%Sweatt case challenged the 
.segrt^gation policies in Tt*xas and the McLaurin case challenged .the one in 
Oklahoma. Both ( a.ses helped to finally optm the wall of segregation in higher 
edu( ution ami expose the whole S4:heme for the courts to remedy. 

Sw*Mtt had b«»en denied entranc:e into the University of Texas l^w School in 
!44HfurtheHin)ple reason that hewas black. In 194(i there were no law schools in 
Texas for \t»gnH*5 Sweatt sued, claiming violatfon of the equal prote<:tion 
prt>visious uf the K()urtt»enth Amendment. Texas attempted in 1947 toestablish a 
separatt* school fnr blacks with four meml)ers of the university faculty and but 
tew of the lu.ooo vulunies promised for the law library. The school was 
luhu ( n'tiited .At the .same time, the white law school had 19 professors and 
(klOOO vnlunu»s in its librarv* Citing the previous de<:isions in Shelley and 
Sipurl. thi» C S Supreme Ccmrt ordered the state of Texas to give Sweatt his 
t tiiistitutioDal rights r)nd aiiniit him to the. white law school. 

Thv \U f,inirin t ase hail the same efftn.t in Oklahoma. Mcl.aurin had been 
tiilrnittetl tn thr graduate (ollege to obtain a doctorate in education. The 
umversitv adrnittni him. but fun ed hitu into n;strictive areas of classrooms and 
« V(*fi prt>[nhittMi hrn th»' use of a desk in the library reading room. Mcl«aurin 
i)rt)U>»ht suit V\w I' .S Suprrine Cdurt ordered these restrictions dropped. He 
Utis tt» be tu i tinir<I the same treatment at the hands of tht? state as students of 
iither rai »»s ' 

In n»»lav\are s\n! v\as hrouglit in the cast* ot Porker v. t/niversity of 
f U hw on- In \ ht» sani»» \ tMr tht» "coloretl colleges" were judgtui to b»so inferior 
til thi* uhitt* \ nlleur-s in \hr state that the Negro plaintiffs wt^re ordered admitted 
tn flit* ulul»* ufuviTsits rhus did Ht^tawanr twM.ome the first state-financed 
t iillr^r tn Aineru a tu Un onie (it^segregated at tiu* itndergraduatt; level by c(mrt 
*jnltT .AnothtT pair nt Drlawan* cases in \^Ky2, Belftui v. (Jehbur! and Buloh v. 
ilt'hhiin I)»»i4un as a simple recpiest tu get a s( huol bus for black children. 



ulUmately resultecl in a judge ordering a segregated white public school to admit 

^J^^f^Sjfn-vveremadeiniysa.InthecaseofDisfricto/Columbiav lohnR 
(.».. lav -* the Supreme Court voted to uphold an 1873 munidoai 
Jtatu te that resiaurants which were refusing to serve Negroes wem brSa t^i 

rbitK^^r ^^^^^^^ r r '^T^'* ~^£trnttSS5 

h»r bla ks in tl^e lJistru:t of ( :aIumbiaJn this case segregation itself was attac^^^ 

Jramrrd t i" ^-^^ '^^^^ which Xf couwt 
granted had been made. The case went to the U.S. Supreme Cburt on apDeal 
H»S4 would find more suits like this one. and the outcome woXcha3 the 
i;ours« of the de«,gregation m„veni«jit for*»ver. ^ ^ ^ 

CONTEMPORARY C:ON(SRN 

' . u "^'J^*'''?/' '^^^""'''"*'^^^*"8^v»«wed.theU.S.SupremeCourtaHre^^ 
t«hoar.fnurc,th«r.-^ses(Bro.vnv.Boardo/Kduc:ationo/TopeL.Bri^^^^ 
MT ;'^t ;'""t.v/H hooJ Board .,/ Princ e Edward County, and GebbaTv flS 
mu «r th.M,tlH <,fBn,vvn V. Board <,/fc'ducatiun.-Th^^^^ 

and th« fourth came on a writ of c«rt.orari from the Supreme c:our^ of De awa^ 
All w«r. chairenge^tc, the pra.1ic;e of segregation of the races as pwcI cedTv 
t^oso r»>sp«,. t,ve states in tfe fieid of education. But these cL^ unHke Aei^ 
P«.de.:os.surs. would turn upon . onsidLtions of fhe effects ^gr^^a ion^nd 
not upon purdv tangible rights or deprivations. segregation and 

It was a classi. study in oral arguments before the Court; and. after hearing 
l«-M. argurn..nts. a decision was finally rea.:hed on May 17. 954.X eS"e 
n.t ..„«al. ,io.:,rme of f./...ssv was overturned. In the second round of ?he case' 
ternuj. Bro.w, / the states w.re orden,d to desegn^gate "wiman delS 

'IT; , ' had been won: but thechilf atS 

ot that vu torv. I hurgood Marshall, knew better. Marshall was asked hv^rlh«r 
wvhe^ 

Southrrn nMrtiu,. tu thr urd.r was predictable. The feelings were probably 
best .s»,nnu.. up .„ ,h». MV. laration of Constitutional Prim:iples" fknoin aTtho 
Snuther,v .N Hnd».sto") read into the (;on«n..ssiona/ Re. .mi by LZrn Von: 

Si'T m '" •'"^T"'" substituting Le^ 'w..;^ 

. t bl, h...i law. and ..t planting hatred an.l suspi.:ion betuLn the ra.:es The 
( ...urf was a.n.s.Mi of viulaf ir,g its own prior .h,,:isi.m.-' With this attitu.le 
pruKmss d..s..Hraf.o„ vvoul.l In- .,xpe.:te.i t.. pr.,.:eo.| slowlv at L'lt 

I he .Supr...,,.. ( ourt .,»a,l.> ,i . lear t.. b.,th state g.,vern.,rs and legislat.irs that 
1 ...r a.1.o„s^ou ,i not .l.-feat th.- implementati.n, .,f the cl.^segreg'S ontr 

1 "Yt'"''"' ''''f^ «<>vernm.mt s int.,grati.>n of he 

•mle K.,. k .S. hu. ,1 .Sv s.e,n ,„ I .,57 and was an.swered in his . hallenge by fe 1. ral 
lr.M,ps an.l .Marshals The handwriting was .,n the wall Dyt«-<«»ral 
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In Coojwr v. Aaron- the local school board tried to obUin a postponement 
of the order because of the turmoil and hostilities in the area. The Ckiurt would 
h*«ir ni,ne of this argument. Constitutional rights could not be sacrificed to 
violence and dlsortier. Arkansas finally a^eed to a one-grade-at-a-time desegre- 

itatiun plan for Its M:hools. .... 

It was not until l«b3 that any cases on specific implementation plans to meet 
the desegregation order were decided by the U .S. Supreme Court. Theti came the 
ta«u.f(;os8V.Boardo/fe'ducation.»'Anattemptwasmadeina"tran8ferplan to 

allow a student to transfer from a school where he would be in a racial minori y 
back t(, his old school. The tlourt held.that this would result Inevitably In 
re»«!gmgaUt>n and held" the plan to be unconstitutional. 

()ne of the instruments chosen to Implement the Brown decision was the 
Civir Rights Ai:t of I9t>4. The two most significant Titles of the Act were 
d.'siRned t(» put teeth into the desegregation movement through the control of 
U'dvml funds Un education. Under Title IV. HEW would now monitor desegre- 
«atU»t» .»m>rts; assistance would be provided to districts atteinpting to dese^ 
uate andthe Attorney General would now serve as the cltiiserts' Instrument for 
bringing lawsuits against districts still practicing discrimination. Title VI stated 
that diHcTiniination practices would result in withdrawal of federaUfunds from 
.uiucational pn^grains. Appealing to the district's pocketbook is often more 
..ff«u tiv« than appealing to their collective consciousness. 

Kinallv. the cimcept of "all deliberate speed "-viewed as a Joke in the 
South-ran out Priniie Edward County. Virginia, had closed its public schools to 
,h.n V Negrotis the equal protection of the law. Private schools established in their 
vUiv W.W btnng funded by the state. The Court put a stop to this practke. 
Again, in 1 wr,. an attempt to prevent Negro students from taking courses offered 
utilv in a high 8< hooi limited to whites was defeated.'' 

\Vh..n the - trao.sfer plan" fail.ul in the South, a new gimmick arose to take its 
Ida, the fr..ed.uo of vhmiv plan." /n Gn^en v. County School Board of New 
K.'tit ( -ounf V '- in 1 ^»«H. the Suprtmu» Court ordered the board to come up with a 
realisti. plan whii h would work inmediately. Should freedom of choice prove 
to iH. inferior to a tn other n,eth( d of desegregation, then freedom of choice 
wnul.l una( ( eptable In Alvxa.ulvt v. Holmes County BoonJ of fcducation 
Mississippi's dual w.hool system was ordenid to terminate and be replaced by a 

imitarv si hool svsteni.otilv. .... i „ 

With the ord.Ts now out to desegnigate immediately, questions appeared as 
luth,. U-Kalifv of the nu.th..ds.:h..son. Busing b(H:ame a central issue. By 1989-70 
th.rtv nin.. pen ent of all public sdiool rhildnui were b.Mng bused.'* Busing was 
,u,iu,..i tn iH. a valid tool of desegregation in the case of Swann v. Chafkme- 
M,.. kN„hur« Hnor-< nf K.iu. otion" in 1971. The Court .added that future 
,n.isfni.t..,n must tint tn. ti.sed a.s « to(d to re-introduce .s».gregatlon into the 
s. hn.,1 svstt.m Kinalh. theC.urt held that no year-to-year adjustments need be 
uxmU' on. a s. hool svsf..ni .Imn.uistrates that an affirmative action to desegn.- 
Kat.- has h»v.i a. . uinplish.'d This landmark case may be thought of as the 
I'tt.M ti\.' MU.l tn .i.- ;itrf si-gn-Kiition suits in the South. 



Whether to involve the so-called "whlt» «iiKnpk«»»?^^ 
"mounding 0« «g,^,.d di«rtcl would n7ha,;,o (^"^o^^ „T^f 

i:rrurd'\rr^-;^':rt'.i.it--".^^^^^^^ 

cSi or M>anopoU, wlll Inl^LTta d«W,S^?'"°°' <>/">« 
ThB quMllon of wheltiBr ther. exists . legsl duty to con^ct'da f-rt„ 

outcome in matters of this sort * ^ * favorable 

SIJMMAKY AND FUTURE CONSIDERATIONS 

bcirh(K)ds and **white flitthr* fpom »k« ^» i .v! invasions or neigh- 

t:x:';„r.;^r'" ^ "«?-'.i J .Het':^:'i„itr''ifc':' 

sn,.„^;,;;;'l:r ,;!;" Mh,r;,;.:!';:^^^^ •""'".shed i„ 

T». " '"'"^ f""^* *'"' «»f «n Am»!rtt:tfns favored inteHratinn in 

H Uu tHTrentaK. r.,s.. to s«,v.nty-fiv« por.:«„t by 1«7{) In the SWh th^ 

• n 1 H.. to fnurt...,, f,..n ,.„t ,n to ahnost fifty percent in 1970. 
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S.H:ial da.s inlegralicm has provon of va ue m «'»'«^8 fcademic achieve- 
m,,nf nmong blai.ks. The results of the "Coleman Report pointed out tha 
Tt^tatTm for minor.ty Htuclents c'annot generally be achieved without rac.a 
ml Hlhni.: integration - Further ntudles have shown that there Is no loss o 
wh te achievenlent undnr cU,sHgV«gation plans and their '"^P °";,Yet 
mUmrity pupils are conversely harmed by segregation-thelr a«P ra orfs ar« 
reHtric:t,Hl an I the.r c.nnfidem;e is much lower. Seg^egaticm tends to instill Ift 
fear, d.slike. and avo,danc:e of whites.- The benefits are obvious-the 

'"'**^Stni mrnrJnfulfilh rt^medies to desegregation remain to be handled- , 
.uVn lousing, minority hiring, mi^iority business, guaranteed annual income. 

u being pushe<l anv harder now than they were when they were first, 
.n.p sec? The n^tinn s sc:hools have been left the primary task of the redressing 
lit u„«,aKuH:Hs am.mg the races -muc.h to the chagrin of sociologists and 

"'"Crt^bUMnTstiJ4 remain, nie 1977 reports of the Adv^^^^^^^^ 
,he I'.S. Commissu.n on C.vil Rights has listed fifteen major civil 
still unsolved. .Xniong these are: 1) education. 2) employment. M women s 

1 . t.s.4) spe. ;.a groups (blacks, etc.). 5) housi,g. B) civil right, enforcement 
. digen. u groups (.\ neri. an Indians, etc.). 8) prisons. «) police-commun t>r 
i r .ssues. Ill voting and political participation. 2) 

:l nu a.iims, 1 M migranis. 14) health and .safety. »^ ""^"''"'["f" 
,|,.„s - Desegregation mm .df.H.ts many new areas not originally covered m the 
t . ivil rights a. tions. The pPoc ess has indeed been ...ntinuous and self- 
l,e^pet»..t.nK" the .mpact on the public has had repercussions far beyond what 

t!Z::^^^uU^ ' has taken a look int.. the future and has looked Into the 
uven - "t . en.urv to view the impact of rm:e relations of America. Pettjgrew 
rirs, pnint. nut th..t race relations ac:tuallv fall into two prcKiesses. The Pha^«. 
f in« the voung nuddle da.ss' is a .lu.sitive reflec:tion upon the gains made 
. e l.n4. I he nther pro. ess is that affec:ting the old and the poor-a negative 
I. ,.uM nt the . ountrv s ,fast failures. Hoth proces.ses mu.st be viewed together 
;;:!::l.rstand .he ette. t ot ra, e relations and minorities .,n A"--^^^^^^^^ 

Hv the vear HUM i.u reusing .lumbers ..f blac.ks ami o her minorities will 
. ,.;,„ n.a.lle : lass uhues ,n more comfortable lifestyles, while larger numbt^rs 
, nt.nue to .utter trn.n eum..mic <lepnvati..n and racial ; 
K .d prol.len... .dl h.M.,ue iucreasinglv more e.:'..nomu: P-blems-^^^^^^^^^^^ 
• ,,.11 ... .M .u.twe.gh statu., goals Busing is seen to be a dead s.sm. by 2(»0 

. I I l.v n.-. pr"W'- >■» •""•tropolitanism- and greater income equality 

;,.!„,,„.is SUuJu>: u.ll probablv i.H.rease the.r demands tor change, whde 
vxhiles uill re.iu. their <i){>ositioii to ( haiige.'*'* 

H.,, .„.,na... these pre,iMfious will be depends upon '"""v A 
X„„ r.. ..ns u ,11 luu e t. . a. . .'pt a . onunif ment to the future. ,ust as all those y,ho 
, . .. bet..n- us h.,ve had to .lo l a.lure to . ouunit the . ountry to athrmat.ve 
,uld d! >hr g.....i work whi. h has taken so long to get umlerway. 
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WARMEST PERSONAL REGARDS 

Written by: Anon Y. Mous 

School Central 
Avenues of the Americas 
Our Town, U.S.A. 

Mr. Jonathon Dim, Sr. 
VVakJen Pond Driw 
R<MJm 222 
Our T(jwn. { ' S.A. 

• Dwar Mr. 

Uu.Urr tho authority vestenl in me as Superintendent for Production 1 «m 

ou ni d A V •mphcations.inherent In the lawsuit which 

vou nave uhHi Dr. A. (.. Buckpasser. the Genera Superintendent has assign*..! 
Sc hool (...„,ral s I«gal ...unsel. Mr. Anguish N. Chagrin, trmiss Ion of a^^^^^^^ 
."K «nv .mpn<:atio„. V.,u will be hearing from him shortly 

f * 'h"* ^""^ I«»hn. Jr.. could not read or write-at the 
' "'"^'''♦^''^ thirteen year« under the.TuSe of 
School (..rural. \aur .:.,„t.ntinn bt^ng that this igm^ance constitutrs npplf 
K«ru«. n...sr.pr..s,.r,tat,un. br..a<:h of statutory dutie' anr^sSS deo^^^^ 
va..on .,f th. r.Khr to a„ ..iu. ation on th., mrt of School (lenS^re JabK 
ZuZ t:^'' '"^ '-"P-hensive damages in 'Z:^^^! 

R inil..ss ot th.. ta. t that Sch.,,,! Central d.>es ,u,t have an established 

;;.ir.' " * '""^'^^h'— -l^'^^^le Damaged Good., fVlh y is tw 

b.M„K .1 Mfted). voiir position ,.s totally without, Tedem.e. Your arbitrary Dostu^ 
.sjH.. ,allv .ft.r S, huol(;..„tral was gra.:!.... enough ,o .:ertify sufSnt att "^^^ 

. to ,u.U.,v h.m tor «r...lua,.on. ha.s sh ..-.ked our Kstablishment I i 
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that v»»u an- trvuig to UHk'. th«' judicial process to hold School Cuntral legally 
auountahli' for th.- etui r.ihult ..f tho julucatumal prwoss. Sadly, you cannot 
imaRino th.' inherent ddnger if tht- Usgal status of education were actually 
( hangt-d tri)ni a pru ih'gi' to a right. 

Vou tiiu^it dlwa\s ri'iiu'inhfr that Si;hool Central graduates whatever comes 
t.ff th»' prudiu titiii Uiu: Vour demand that Schtiol Central ensure that a student 
attain an a(.. .n'taf)!^ pt^rfi.rniance level violates acceptable cost constraints. Due 
to th.' advaiu .'meiit of . oinputer technology there is now sufficient data avall- 
ahl.' tor .S<hu.)i Central t.. be lonfident (to *he .05 confidence level) that its 
gra.iuates have bt'o exposed to a few major educational thoughts aiul practices, 
wiiu h i>5 all that . an reasonably be expected. C.oodness gracious, what do you 
want! ni het that vnu have prubh'ms in your organization, too. 

ini ulentlv. yuu have lortainly irritated our Central staff with your salacious 
statements about retentn.n aud promotion practices. After all. your child gradu- 
aird unlv une vear behtml his ( lass, Altogether, thafs not too bad. It's much 
iii-li.T than the maii>rit\ nt our graduates have done. 

v.. II shnul.l be happ\ to learn that one responsible act will resuH from your 
trait..n.us a. tiun At the next Hoard of Directors meeting Dr. Buckpasser will 
nropuse fliat all future enrolees be r.Kiuired to po8se.s8 an l,Q. of over one 
luni.lr.'.l S. h...>l ( entral u ill then have a fighting chance to score above the 50th 
pen entile no staiuiardi/ed tests. 

\ . nnipr.'heiisue . mnputer analysis by School Central. International (and 
then- IS n.. higher p.ux.Tl definitely e.stahlishes that vou have two other issues 
siill under the .Inminatinii nf S<:h(.(il Central. The granting of these students 
{•..•s. nbed l'r-p.«raiiun tor i'l-st-i'iiberty Performance. PPP-l'P (the PPP-PP is 
still s,,inetinu-s. ma.. urateU referred to as a Diploma) is threatened by your 
.1. tt,)n i n {..restall this S. liuol Central suggests that vou withdraw your 
t.tusu'.t iinnb'iii.ttfU 

Pleas.' U- ist'd that a iii.»liun is novs being iionsidered which will result in 
ih, .•tn.miati.wi ..t b..th \uur tssties from the educational envirimment. Only 
,.r...upi . .ipitulaf ...n . an f..restall this a. ti..n. Non-adheretir.e to this request will 
. .ms. th.' p.Tu.an.'i.t r.'. ■ .ni . artridge uf both your children to 8elt.de8truct_ 1 his 
„i!,„Ml.' a:ul tmal a. tfii .'ft.-, tuales total e.iu< afional mmexistetice: All future 

..ii,.i..il ..pp..ft.ni.n.-s being obviate.) as well as nullification of any previ- 
, us'\ ^ssn.'.l I'l'l' I'i' s 1.1 111. Iti.le your own' S< lunil Central has its own Kn- 
,. ,. „.;;• I1UIM..I1 .i.Mh, af.'d to the < ..iifi.sc ati..n of ernnie.nisly issued PPP- 
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In 8ummarv» School Central believes that it is the responsibility of the home 
and the school to work together (so» please refrain from pulling the **irate parent** 
bit and do vour share). 



WARMEST PERSONAL REGARDS 

Ima Poperpusher 
Supt^rinteiulent for Production 

P S. You missed the pokit when you claimed that at graduation your child did 
mit restunble the 'innoient" that was entrusted to School Central. His pot- 
smoking, lackadaisic al nature, ill manners^ vile language* pillpopplng and gen- 
eral stupidity caan/)t be attributed to SchuuUlentral. Besides, these difficuUies 
are minor and n»lafively insignificdnt. 

PP.S. Thiise wht) tckss" School Central live to regret it. 
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NEW DIRECTIONS 

IN DESEGREGATION LITIGATION 



Martha M. McCarthy 
Indiana University 

The author traces the recent activity in desegregation litigation. The pri- 
mary focus is on the controversy which surrounds de jure and de facto segrega- 
tion. Also (iiscusstfd is the double standard as well as the determination of the 
unlawful state intent." McCarthy clearly points out that recent judicial rulings 
have ( onfused rather than clarified the scope of the remedies presently avail- 
able to effectuate the desegregation of American schools. A comprehensive 
anqiysis of re« ent desegregation cases is tied to an explanation of the Supreme 
Court's ret ent rulings in its civil rights decisions. The author speculates that the 
courts are b»t.oming more hesitant to uncoVer constitutional violations and to 
order massive student a reassignment plans as a remediation measure. It is 
pointwl <iut that desegregation cases may be a part of a larger judicial phenom- 
enon inilit ative of an attitude of retrenchment away from the activism of the 
VVfim'n .Court. The outhor feels thai this decade may witness the emergence of a 
lU'W definition of discrimination. 

Legall v-sani tioned ju:h<iol segregation is unlawful under the Constitution of 
tho i'nited Slates: this fact is indisputable. When .evidence of such de jure 
segregatiiHi is produced, state officials are obligated to take affirmative steps to 
remedy the situation. In short, federal courts have broad discretionary powere to 
effect relief wht;n blatant rajtial discrimination in public schools can be traced 
direi fl V tu state action. St) far. the scenario is simple, but it is deceptively simple. 
The »:nniplirations start to multiply in geometric proportions as one analyzes 
rec ent developnu'nts in the school desegregation arena. The continuing con- 
trovHfsies over tiie de jure de facto double standard and the scope of federal 
court.s' powers to nuU't inteniistrict remeiUes seem to hinge on whether a finding 
of unlawful sldte intent is present. The focrus of this paper, therefore, is on the 
evohition of the Supreme Clourt s int«;rpretation of the factors necessary to 
estai»lisii tint ofisfitufionat state intent in school desegregation litigation. 
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DE limE VERSUS DE FACTO SEGREGATION: 
A DUBIOUS DlSTII<»KniON 

• * 

Traditionally, the term de jure segregation has been u»ed to connote segre- 
gation by law. The notion of de jure segregation also has been extended to cover 
those situations where overt acts of school officials, such as school district 
gerrymandering, have obviously encouraged school segregation. De facto segre* 
gation. conversely, has been defined as segregation which exists in fact but is not 
the result of intentional discriminatory action on the part of government offi- 
cials. 

Ifntll 1970 courts did not deal extensively with de facto segregation and 
usually rejected de facto concerns as beyond the scope of the original Brown 
decision.^ (lourts held that while public school students have a constitutional 
right to avoid being the objects of discrimination, they do not have a constitu- 
tional right tu attend or refrain from attending any particularschool on the basis 
of racial considerations unless there has been overt discrimination against them. 
For example, in both Bell v. St hool ( 'ity o/ Gary*. Xxxdxana and Deal v. Cincinnati 
Bourci of Kduc ution the federal courts reiterated that de facto segregation was not 
unionstitutional as Umg as- it resulted from racially isolated residential patterns 
an(i involved no deliberate attempts to impede integration.^ 

There has not been unanimity, however, among justices when they have 
d(H:ided public sc houl desegregation c&ses in areas other than the South. In 
contrast to the Bell and iVoI decisions, during the early 1970*s several lower 
courts started to blur the distinction between de jure and de facto segregation. In 
Uobson V. fluiKsen. the federal district court in Washington. D.C extended a 
school diHtrit^*H affirmative duty to achieve integration to include situations of 
cli« fac to s*»K^-B«tit)n result ing from "unintentional** administrative practices.^ In 
the c our! H view , racially homogeneous schools damage the minds and spirits of 
all children who attend thorn regardless of whether the segregation exists by law 
or due to natural ( onditions. Similarly, in 1U70 a federal district court in (!ali- 
torttia hi'ld that srhool authorities have a duty to remedy segregation resulting 
from the (*xen ise of povv(*rs in a manner whit:h create^, continues, or increases 
substantial hk iai itnbalanc e in sc:hools **regardh;ss of the motivation** of school 
otticials.^ Also, in !M72 a federal tiistrict court in Minneapolis held thai the 
( .onslitntioa applies eiUiallv to all public school systems, regardless of whether 
HeHregatioii is impt>sf»d bv statute or covertly.^ Thus, several lower courts have 
rvahiated the operative eftW t of school policies and practi<:es rather than* 
v\hether t)r wwK ra( la! hostility was prinsent* and a large immber of jurisdictions 
liave ruled tiiat di* tac to segregation must be n?medied.'' 

( ivd rtKhts gmups havtMihallenged tli(M:ontention that where segregation is 
(Jfta« to. notluiv tin orrec t is reijuifed. They havecjuestioned whether the origins 
ot natural * racial isolation in non^southern states were as **innocent** as has 
Wvw pr»»\ muslv assunied ' i^roponents of f»rasing the de jure-de facto distinction 
have ( lainied that attinnative stati* action can be founci in almo.st any situation 
u ht-rr s»»grfr»Katecl si \wk\\s ♦•xist . Support for this argument is provided by the fact 
that statrs ftv^ulate verv s\\vk itic aspects of schools from curriculum offerings to 
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teacher i:BrtifU:ation. I5 addition, the ultimattj responsibility for designing and 
re<le«igni«g stihool districts r«8ts at the state level. Thus, it is asserted that any 
existing schw)! segregation can be attributed to state action and must be re- 
medietJ by state officials. Furthermore, prior to the late 1940's. housing patterns 
were^inrolled in most 8tH:tions of the country through the device of restrict! 
coveinhas which were .sanctioned by the government: such covenants caJLa 
th<^e mer>yn<:e of racially and »«:onuniically homogeneous neighbdrhood^d 
-snhw^jls^onsequently. it is argut-d that segregated 8t:hools resulting fro/ such 
t ircunuslances should be t cnsidered as de jure in nature as those fchools 
formerly .segregated by law « This type of segregation is particularly sl/lflcant 
HI large metropolitan arHas whert? there is a high percentage of blaclJstudents 
who an» niainly coiu:t'iitrated in well-defined residential sections of tie central 
city, while most of the white students live in virtually all-white suburban areas. 

Some legal commentators argue that the presumed differences-between de 
facto segregation and de jure segregation have no factual basis.' Those favoring 
thh abolition of the di.sticu:tion betwtum de facto ami de jure segregation insist 
that a national standard in st:hool desegregation remedies should be enforced.'" 
Without national criteria that are uniformly applied, it is alleged that the legal 
nuiuirem.Mits involving desegregation repre.sen't an unfair double standard be. 
tween the northern and southern states. 
^ Although fhtf Supreme Court initially was hesitant to enter the de juro/de 

fac to (ontroversv. finally in 1M7J it delivered an opinion regarding segregated 
Si honls oufsid.. the South. This decision. Keye.s v. School District Number 1," 
inv«»lved dlleg»'d discninination in the Denver public schools.'* In a seven-tol 
on,. (U;, isu.n. fh». Supreme I hwt held that whert>a polit y of intentional segrega- 
fton has bren esfahlished wifh'resp.H.t to a significant portion of a school system, 
fh.' burdi-n IS on thr s< honi authorities to prcjve that their actions as to other 
srgregafeti .sc hools in fhe.svsfrm were not also motivated by a segregative intent. 

I he court hi-M that nprTatiiiiirtl d»' jure segregat^icm could b«! found in states other 
than the .s»-vtMiff'»'n that inamtaitu'd dual schot.l districts by law in 19.54 and that 
thf tldtrn-fifiatiiig tai tor b»'tw»'»'ii df jure .segregation atid so-called de fat:to 
^ ^egn-gafinii - is purpiworintetit t<. segregate. "'i Thus, inKeye.s. theSupreme 
{ ocirt ruled that ■iMt.-nttutiar' s.-grfsation. whether or not impased by statute, is 
tini nnstitutional • » 

Instil ,. I»nvv.-ll tti a srpamt,- ..pinion in Krvcs. urged the Court to aliandon 
li«e distill, tiun h»-tu.-»-n mrc and de fm.fo desegregation in its decisions." He 
• stated that s»'grcgaft..tim St hnuis niifside the .South was fullv as p«»rva.sive as that 
iMsnuduTM. i»i'-s{.rinrlnthr.irs,'Kr.-Katioiid.'t re..softhepastdecadeandahalf. 
H.-alst. sl.iff.| ftiat \\u< iHil ut ..p.-rafiiig .separate schools was no U'ss in Denvi-r 
than If was m ^muHktii . tfies Rirtle.rtnore. he a.s.s('rted that "public .school 
; _ aiithorififs ..r.- ih.- r.-sp..nsibl.. aKrtu v of tliH .State." and therefore, "'if the 

' aftirmulu.. ,lut\ 'i'u triii.- is sound . unstitulional law torCharlotte. it is enuallv 
Ml tor ncii-t^r., ' » 

In iuiifrast 1,. lusii. i'..u,MJi>t \irwpninf. )iisti«»' K»'hn()uisl arguoci in his 
.liss.T.l.n^ ..pmi.-n fli.it siHiatiuns of .1,. tai to *r^n'Kafion .should lm treated 
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differently than legally sanctioned segregation: 'in the absence of a statute * 
requiring segregation there must necessarily be the sort of factual inquiry which 
was unnecessary in those jurisdictions wher^^acial ntixing in the schools was 
forbidden by law.'^ He further admonished the Court majority for sanctioning 
broad discretionary powers for federal judges to uncover unlawful school segre* 
gation: 

Underlying the Court's entire opinion is its apparent thesis that a district 
judge is at least permittml to Hnd that if a single attendance zone between two 
individual schools in the large metropolitan district is found by him to have 
been gerry manderml/ the school distjrict is guilty of operating a *dual* school 
system, and is apparently a candidate for what is in practice a federal receiv* 
«rship.»* o 

Despite the lack of agreement as to whether the Court majority went too far 
or not far enougl?in eliminating the de jure/de facto double standard, the Keyes 
opinion did establish that the essential ingredient of unlawful de jure segregar 
f icm outside the Sbuth is a finding of **segregatory intent.** However, the mean- 
ing of **segregatory intent" was left judicially unclear. Such atnbiguity in Sup- 
renu! ( lourt guidance has nurtured diversity in lower court interpretations of the 
constitutional mandates. Some courts have sought speciflc proof of intent while 
others have .viewed inlen^ as inferrable from actions where the predictable 
(:onstu{UiMu:es are Sf?gregatory.'^ 

Matty egalitarians anxiously awaited the Supreme Court decision regarding 
st'gregation in the Detroit public schools in hopes that the ruling would offer the 
much nmiini clarification vis-a-vis the legality of de facto segregation. In this 
( ase. .Vfiliik^wi v HnuiU'vAhk^ Supreme Court overruled both the federal district 
t.uurt ami \\u* Sixth ('in uit Court of Appeals that had reciuired muhidistrict 
desegn'gation involving Detroit and the surrounding suburban districts. 
t -nder the lii.strii t court's ordi*r. desegn!gation would have been effected by a 
nH*trnpolitaii pl<iii iMubracing Detroit and fiftw^three outlying districts. In revers- 
inu t\\u lower courts, the Supreme Court t^ld that a multidisfrict. area*wide 
riMurdv tor singU'Miistrirt jure school segregation violations may not be 
inipistMi \\hf'rt> th»>rr is no fiiuiing that the other school districts failed to operate 
unitary s( hoot svsttMU.s or ( ommitted acts that imhanced segrtigation within the 
d»» iur»» tiislrit t KurthiTiOiirr. the (!ourt niajority concluded that the district 
hntuuiarv liih»s had biH»n establishmi with lU) intent to foster racial segregation. 

ma)ont\ tMupha.si/rd that school district lines may not be i:asually ignomd 
tHM aust> the {1)111 rpt t)t hual ( ontrol of public education is a deeply rooted 
tniilltion in this i tjuritrv 

lustHt* DnuKlas. in his dissenting opinion, took issue with the niajority 
piwition and argu»»ti If this \vt»rH a sewagn problem or a water problem, or an 
eiuTHv pnihlein th»»n' i an be \\u doubt that Michigan would stay well within 
federal ( t)t)sritutinnal Ixuuids if it sought a metn)politan remedy."*** Although 
thf*D»*trn}t lit'i isifMi is tist*(i to support the content itm thatcross^district remedies 
siiuuht lint be«»!nplM\»Mi in tlrs»»gn»gation ( ases, the Supreme Court actually did 
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not state that Iftterdistrict remedies never would be appropriate. Instead, the 
(.ourt cautioned lower courts to be sure that the scope of their remedial decree 
equates the consttfoit'onal violation uncovered. 

Even though the Supreme Court reluctanUy entered the de jure/de facto 
controversy, it has delivered several recent proclamaUons in cases involving 
PasadeVia. Austin. Indianapolis, and Dayton which appear to be broadening the 
de }ure/d» facto gulf and narrowing the grounds for finding unconstitutional 
school segregation. » The touchstone in these cases has been an assessment of 
the raf;ial neutrality of governmental motives. Consequently. 4he Court has 
c:oncluded that some segregated school districts themselves have not intended to 
to create the segregated conditions. 



A NEW THEORY OF DISCRIMINATION: 
IMPACT VERSUS MOTIVE 



ft IS evident that the SupremeCourt is hesitant to expand its interpretation of 
constitutional guarantees and to sanction broad remedial tools for the elimina- 
tion of school segregation. Although civil rights activists have turned to federal 
statutory pnwisions in hopes of gaining greater relief than is currently possible 
whtm chalhmges are based solely on federal conftitutional guarantees, there is 
meager evidence that this approach will provide acceptable solutions. Recently, 
the Supreme Court has interpreted civil rights statutes as narrowly as pdSaitte! 
thereby limiting rather than expanding the protections afforded to citizens 
under these acts.^' Furthermore, little deference Is being given to federal agency 
ntgulations in deciding cases.** 

The SuprenjeCourt s posture in desegregation litigation cannot be divorced 
from its stance in addressing all types of discrimination. It may be that within six 
vt-ars a theory of (list rimination was created and destroyed. In 1971 the Supreme 
(.ourt al1i( ulat»!<l the "disparate impact" principle for evaluating the legality of 
P(.li( it'8 under •l ille VII of the Civil Rights Act of 1964 which prohibits dlscriml- 
nation in .'tiiploy tnent on the basis of race, creed, national origin or sex. In Griggs 
V. Dukf f»ovv.'r Conipunv. a case involving racial discrimination, the Court 
dft lanid that proof of inft^rit was not necessary to establish unlawful discrimina- 
tion. i» Thus. pra( ticus with a disparate Impact on a protected class had to be 
d( ( (.ntpanii'd by evidpnc*' that thny were nec:essary to job performance In order 
f<i with.stafid ludicial scrutiny under Title VII. 

Ihe ••disparatH impact"' theory, although grounded in Title VII. began to 
ifi»liu.nc»M:(.nslitutionallitiKati(>n a.s well, However, this development came to a 
halun with th*? Supnmu! Court ".s decision in Wu.shinfiton v. Davis. »» In this 
ui.s». plaintiffs wern iilacl^ applicants for admission to the police training pro- 

Kr.itnofth»'l)istrii.fof(:olumbiawhowererejw;tedbe(:auseoftheirlowscoreson 
a v.'HmI skills tt'st rr.'st 21 ) Kiven to all applicants. The trial record showed that 
four tinu's a.s tnanv blacks as whites were eliminated by the test. Hence, the 
.ipp»>als (ouri «()mlud»!(l th.' plaintiffs' due process rights had been impaired 
b«Haus.' p..li<... „tti( i^ils failed to conform to the Title VII standard set out in 
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(iriggs. In essenctf}, the appellate court found that because the verbal skills test 
had a disproportionate impact on blacks and was not substantially related to iob 
performance, the plaintiffs' constitutional rights had been abridged. Ho^vever, 
the Supreme Court reversed the holding of the Court of Appeals. Justice White, 
writing for the Supreme Court majority, declared that the appellate court erred 
when it equated Title VU standards and constitutional standards. While recog- 
nizing the(ihggs principle, the Court majority in Davis emphatically stated that 
Hvidence of a disparate impact alone will not evoke constitutional guarantees. 
Aggrieved Individuals must also show that the challenged policy is an inten* 
tiohal devi0 to disadvantage a protected class. Consequently, a disprojiortion- 
ate impact must be accompanied by unlawful motive in order to abridge the 
I United States Constitution. 

The Court majority found that the verbal skills test in Washington v. Davis 
was us»»d for a permiss-ible purpose — to improve police effectiveness — and 
without discriminatory intent. The majority concluded that tht! Federal Con- 
stitutit)n and the Civil Serviu? Act (5 IJ.S.C. s 3304) permitted the use of a test that 
pr^Hlicts pertormancif in a job training program rather than performance in the 
job itself. Approving tht? district court's holding on that point, the Court de^ 
clartul: 

H«!MMt m th»» ^•vu^t•tu t? Mott*. him, the District ludge concluded that Test 2\ 
wan difH tlv rt*latHl tt) the rwiuiremimts of th« police training program and 
that a ptisittvf relationship Iwtwwn the t«8t and training cours^) performance 
was suffit ifnt U\ validatt* thi; former wholly aside from its possible relation-, 
ship to ai tual performanirt* as a |H)lic:4; (ifftc«r. . .This conclusion seems to us 
thi* niuth rnor*' sensibU* tonstrudiou of the job-relatedness requirement.^* 

Whilr lustit e Sti'V^Mts ( oncumul with the majority opinion, he strtjssed that 
rai lal unpai t nuu nft^n be suffit ient proof t^f discriminatory inttuit and that "the 
Uiif hrtvvt»t»n disi runiiidt«)rv purpose ami discriminatory impact is not nearly as 
bright, and prriiaps not tjuitf as critical* as the reader of the Court's opinion 
might assunif 

rhr dis.srnt»»rs it! \ViisfntT>»ton v. Dcivni. justices HriMinan and Marshall. 
rtM**( tetl the rnainntv s definition uf"job-relat*?dness" in testing.*'**They asserted 
tliat thr rfgulatinns nf bt>th thi* Civil Service Commission and the Kqual Km« 
plovnient Oppurtunitv ( inrniiiissinn, as well as the Court's decision in Criggs, 
reijtun* that an emplnvnient test be related to ac:tual joB pt?rformance. Brennan 
and Marshall wen* unw iUing even to conc ede that the test in (jiiestion measureci 
siu ( ess in the tnnning prc>grani 

S.'ver.il .lt»s»»i^rev^atiMn orders have followed the logic outlined in 
V\(ishinvift»n V lht\ is U\ a six to iwn decision involving Pasadena. California, 
titf* Siiprein*.^ i tuirt tnaiuntv nded that the district court was not entitled to 
retjuirf ihe St hniit distru t to rearrange its attendance zones each year to ensun* 
thiit ffte tipsiH'ti r.ii lal nu\ was niaititained in perpeluitv. as long as the initial 
Mnplein»'ntati;«n ut" <i 'teseyiregation plan had aci:t»nplished its ohji?( tive.-^** jus- 
tiie K^'hiuHMst .li»li\ernjg the inajoritv (»pinit»n. slated that having onc.e 
,u hif\''<i i r,ii mIU nt»utral atfendani e pattern, the distrit t court had lullv per- 



formml Its func:tum of providing the appropriate remedy for previous racially 
. dl«:nminatory attendance patterns. ' 

In a subsequent case involving Austin, Texas, the main issue was the 
constitutionality of the city's neighborhood school policy.*" The Fifth Circuit 
(U>urt of Appeals had found that the implementation of a neighborhood school 
plan m Austin created intentional school segregation due to the existing i-esi- 
dential segregation To remedy this intentional discrimination, the appellate 
court ordertHl a massive Wising plan involving approximately forty percent of 
Austin s «(,.„«„ students. The United States Supreme ClouA. Lweve^Tcated 
the court of appeal de.iisicm and femanded.the case forVonsideration io lisht 
(»f Wushingfon V. Davis. Accompanying the one sentence order was a four-MHo 
concurring opinion written by lustice PoWell in which headmonished the cwTrt 
of appt»als for ordering a busing plan more extensive than necessary to correct 
any cu.nstit.utional violation .:ommitted by the sc:hool board. Furthermore Pow. 
ell contended that fhv plan required annual readjustments in student assignment 
2one.s t., counteract the effects of changing residential patterns, which was in 
direc Conflu t with the Supreme Court's proclamation in the Pasadena case 3' 
One month after the Austin desegregation decision, the Supreme Court 
del.vm'd an opinion in Village ..f Arlington Heights v. Metmpolifan Housing 
Hevelopment (.orporotion " In this case, a racial discrimination suit was filed 
Arlingtor. Heights refuseil to rezone to allqw a moderate and low income" 
housing project to b*- built within its boundaries. The Seventh Circuit Court of 

Appealsheld that theultirnate effect of the refusal torezone was racially discrim- 
inaforv; hem e, the \ illage Planning Commissitm's actions violated the equal 
protection .:lause However, the Supreme Court reversed the decision, justice 
lowell. writing h.r the majorifs. articulated that plaintiffs did not bear the 
burden of proving that ra. e was a motivating factor in the planning commis- 
sum » (i»H i.siuii 

Two week.s after ArlwuUm Heighf.s was handed dtiwn. the Supreme Court 
is.sue.l an unsigned, one-sentenc e order in which it vacated the ruling of the 
•Seventh Circuit ( lourf of Appeal.s regarding desegregation of the Indianapolis 
puh i. s. hnul.s «• In liilv. l')7h the appellate ,:ourt had orden^d that H.500 black 
.stiHienfs.he huse.l frunuhe inner . ity t.. schools in .surrounding predominantly 
white suluirbs I lie . ross-dLsfri. t busing plan was based on the finding that the 
state JiaM ( oMfnh.ifeti to nu lal segregation by leaving school district lines intact 
wtien If . reate.l a nietrop..lifan government for all municipalities, including 
M.haAapolis with Maru.n County However. th«i Supreme Court ordered the 
n.wer . nurts fn r.M unsuler the f mliaiiapolis case in light of the decisions in Davis 
and .Ar/.nuf..,, /Ie.«/,rs Thus, the lengthy litigation involving desegregation in 
Inoian.ipulis reinains iinsettlf'd 

III a s. hnol .lesegreKatuMi . ase invcilving I )ayt.)n. the .Supreme flourt seemed 
to tolh.w fhe /),n ,s do. fru.e in limiting its findi„K of un.:oiistitiiti.mal segrega- 
five pra. ti. es '» ! h.- ( .otirf found a disparitv between evi«lem:e of constitutional 
vt..lat.utisin Das i„n .Hid the -sweeping remedy" imposed bv thecourtsand thus 
rern..i.de,| fl„. , as,- for further n-view Siihseiiuenflv. the federal district l ourt 
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♦Midorsed St hod board action to dismantle the desegregation plan. Although 
additit.nal appeaU are in progress, it seems doubtful that a large scale busing 
■ progran. will be carried out in Dayton." Wtlmingtoh, Delaware also recently 
m eived an(»ther reprieve from implementing a massive studeru reass gnment 
.plan' to achieve desegregated sc4»ools. Following the Supreme Court's direction, 
the federal di.stric:t court in Delaware ruled that it was educationally unsound . 
and adnunstralivi Iv undesirable to bt«iii desegregation until the fall of 1978 In 
\Vilmingloi>. As a result, the suit initiated in 1971 is still under mvestigatlon 
while »<;htu>ls in Wilmington remain segregated.'* 

til ca-ses following the \Va.shington v. »av!|s guideline, the Supreme Court 
has reiterated that an official a. titm will not be ruled unconstitutional solely 
b.H:au4». it results in a faciallv dispr.»portionate impact. Although recognizing 
that the resulliHg dis. riminalorv effect is not irrelevant, the Supreme Court has 
emphasized that unlawful motive is the necessary trigger to abridge constltu- 
• tional guarantees. Thus, the crux of the northern desegregation dilemma hinges 
„n the d..slincli<.i> betwm-n mot ive aiul Impact, and in recent cases plaintiffs have 
lM.en ton eci to t arrv a^ heavier burden of proof in «stablishing that unlawful 
^ .uotivesexi.Ht. The .Supreme Court hdd indicated that 'benign neglect* alone does ^ 
,„,l abridge ..unstitutional guarantees. Some overt, intentional act to disadvan- 
tage protected groups nmsl be pn>sent in order to evoke a federal remedy. This 
denu.nslraliou of illrei I uidawfyl intent poses a formidable obstacle for those 
seeking relief again-st alleged discrimination. If the SupremeCourt continues to 
iledan- that intent t annot be inferred from observable acitiyns. then desegrega- 
tion n'ltuulie.s n.av not be wqmwd in many situations tiurrently b«mg con- 

lluh'ed UcLshiMUtoM V f)ovi.s mav mark an important shift in fhe interpreta- 
tion of the I -nited Stales ( :unstilulion. In the year since Griggs v. Duke Power 
( •,„„p,nu pull, les vNhu h appeared -neutral" ..n their fa.:e yet had a disparate 
M. ,al nnpal t. w ere vievved with suspici«.n by the .lourts. Defendants w^re faced 
u ith the burden ut pmvmg that their ac:ts or policies were c-ompelling. In Griggs 
tiu. .Supreme Court s interpretation ..f Title Vll of the Civil R.ghls Act of 19fa4 
„,u,1hm1 that intent uas not relevant if aii a<:t or policy proved to be discnmma- 
tr.rs 1.1 effe. t Huvveser. rases using the analytical approach to discrimination 
.,utlmedmU ..sh.n>.f..fu J )<n is appear to be ero.ling the protections articulated 

^'ku.m thoUKh the Supreiiu-Cmrt tontinues t.. affirm its allegiance tt) Griggs 
tor stafu.orN review ,fs ent d«, isinn i.UJ.-fiend Kleclri. (:..inpoiiy v. Gd^^^^^^ 
.as.- ...vohinK alleged sex di.s. riniinati..!, in employment, indicates that the 
. nnst.tu.iu.ial pru.' .p!e .s n.flueii. i«g iu.ii.:ial analysis of al eged 
,„rs pra. tu es und-r Title VII - Hie . haUenge in Cilherf was ha.sed on itle VI 
.rouu.is inn n.meth.-less tfie Court, reli.id heavily on the ...nstitutional 
armunents u, upholdum a di.sahilitv benefits policy with a dispronortionate 
r wom. n Tlu- mere fact that the policv had a dramatic.ily mf eren 
„„p.,. , „„ the tun s.-xes duU.ot M.nvime the .Supreme Court ^hat .» 1 itle Vll 
vi.«!atiiiii was uunUfit 



ERIC 



4 



rhis retwii juduaal posture is ripe with implications for future litigation 
m>t on y involving st.hiKil desegregation, but also regardingthe entire spectrum 
ot civil rights. It can he extrapolated that state officials have no duty to remedy 
situations where pra<:ti(:e« have a^lisparate impact on vulnerable minorities or to 
give preferential treatment toany group due to past disadvantages. The Supreme 
(^urt seems alanhingly dose to ruling that the state can stand by and watch 
discrmunati,,!, talie place as long as government officials do not encourage the 
dist:rimu,at<,ry prac tices In short, polides which impact differently on viious 
gnaips will be sam:tioned as long as motives are deemed to be pure„ 

I hett'fore. it appears that the Supreme tlourt has traveled a complete circle 
rtfnoutu ing tht; -disparale impact" doctrine for constitutional analysi? and 
substantially eroding its potency for statutory reviaw. How far the courts will 
c arry his line of lo^^ii: remains to be gleanc»d fiom the prjigeny of Davis and 
(.ilbert. hut It seems likely that the Supreme Court will continue to limit the 
sc opoof tederal protections and thus forc:e individuals to seek relief from dis- 
(•riiiiinamrv practices under state constitutional and statutory provisions. • 

I niess the .Supreme Court resolves the 'motive/impact' distinction." the 
power H„d the dutv of .sc hool districts to c:orrect school segpegation niay be 

.To,iecl. lhen.is.u,sc:ientifi(:stanclar.ithatc:anbeemployedmea8urethe8pecific 
mteiU or purposes behind one s ac ts c,r policies. It is a fairly objective task to 
evaluate whether .,r not segregation exists, but it is muc:h more difficult to 
establish with certauifv that a governmental agency's intentions are pure. Is a 
mere declarHtufn at one s motives enough to cfstablish that honorable intentions 
are pre.seiif resartlless of the disastrous results that the actions may produce' Or 
slated anoJhr r. wav. how tievastating must the results bcun order for a discrim- 
iMdf..rN intent to b.. inferred ' It is disheartening when one cealizc»s that these 
questions remain as ( luuded. if not more so. than they wore in 1954 when the 
Lindmark Bmu n decision was de-livered. If a protec:teci class may not rcdy upon 
so. lal s, ,etu e evi.ie.u v reganlitig the di.sproportionate impact of ciertain school 
pra. ti. ..s as -prnnf nt ra. iai di.scrimination. the mandate .')f flnmn may soon 
rie* utile lUeaniin^lfSs 

If is.htn. lilt fn..valuafeuh.'llu-rre,.eiit desegregation ordc-rs arcMmlicafors 
'•t .1 .irK-r svsf,.„u. , h.in^,. ,„ ti.e law of civil rights or whether the dcu.-isions 
sfi.HU.I tfc- V i.-vve.l i„ isoiatmu a.s having little precedential value!. If may be that 
Ji».«ati..„ mvnlMi.Ks. hn.,1 .i.•.se^^•Ratii.n i.s.part of a more global legal phenom- 
enon MKn.du.mu.fiMal r.-tren. fun.-ur from theactivi.st\Varren(.-ourf era. Indeed 
this d... ...1.. „uv he u ifn.-ssnii. the .-nuTKenceof a new <lefinitioii of discrlmina- 

tlltll 
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..v.dH..H .,f .|.s.r,n,.^.lt.,r^ m..t.%^...n bm.nise thf natural .ind f..reseeable .■.ons.«<uem;es of he 
M H.M.l .bsfrufH ... ti.m^ y.^n- 1.. . r.Mtr ,.nd maintmn s«gr..K.iti..n. .S.h.n.l Hist, of Omahti v I'mtod 
sMf..K. .41 K J.i -m ,«th C.r 4h I'.Sl.W .J421 llamiarv ». 1978) 

i:^! konuVl 'r.r^ .r.- \.ist... ind lndi..im)i..l.H A N.'w ..\ppr.... h to I V.«egrHKal.<.n '- f h. fVitU 
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^• '-.In^.sf rn. n.mv M>^.s,TV.,m.onfh.^ssurn^s<•h,,Miinf.g^■g,ifi,H^ 

./.s.<..ss,..n .,/...uf fh. r,„s/.a,f,r>« ./islan. non h..fvv..n.de. d' ^ fo 
u-..,n.,.,f,.,n rh.. MUl.k..,,. as. ,.s n'vw^wd in /ighf fh. .ffr, < of a m.-tnL/f- 

- wrnK,..., • ''H.«.'suh,rhth..(:uurf/njsnm,i..»/,ir/,,,pp,-„rfn/i 

fh.- ,fn, f s. rufuiv /r.sf. ,4, ,nr. dr Uu tn disUnrUons mui infrnf tu 
; f, (,.( i/ifri>tii/i,.,i .if(,,rfif\s »....s (triii ri.ii/if.s. 

^. v .M ..i ^.^H^ u l,..n I sfarf.d u .fc l.ing flu- 1 i.S. Supr.-.mK .nurt <,n .s..h„»l 
: . .r..n...: ,.M...s ru, ,,.„,N „„ , l,l.,.ral...^..M.r^arivo ..nnfimium. I ..u„,:lud,Hl 
vv,. st.ll our ■ Ar,d >„d..,..i. surv.v nf rH.var.t ...ah-rial th. 
r .i...u M„u!.,r . „„. luv.HK. •> H.nvMV.,. the vonli. f is u. an.l diM.ussions „„ 
'.'i;'; : '".^^ ' ^"-^''-^ .H.us,Mp,.rs' au.l maMa/in.s" all rat.. 

• ' .t s.,.n.,n. ,uHt as <nnM.,vafiv. to ra.li. allv . .„,s,.rvativ. on 
^. K..,.an th. ,^.li^ulual )u.sf., ..s .,t ,h,. SuprHtn. Court. 

K- .'-rt . M n n „■ pla. .ui th.-n, >n thr... . a..«or..s; Assn. ..(,■ fusti, .s William ) 

_ u.s( ..u,.,| ir ■.^.i|^h,.l=.ul.St..v,.^s.^WrS{,.^vart,amiMvr.mR Whitoas 
...,! lust.. ,.s A Hla..kni.mat..J WilP ,m H. K.-h-nuisf 

. M.. A.t... •• !m-.m, rV\.,.nn h lUiri-.-r as < .ms.-rv ativs ' i l..w,.v.!r oruuost 
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impwrtant issues involving i:ivil rights and human rights issues the Ntxon- 
apptniitHti t.onservatives can alway* count on at least two moderate Justices to 
join them. 

\ iow strong is the i:onservat" ve trend by the Burger Court? )ohn Bannon."an 
^ittorniiv with the Civil Rights I)ivisi<m of HEW. and writing for it. feels that the 
Court is conservative and states that 

The SuprHiiiB (lourt. in its rt»c«nt school desegregation .decisions, has 
flrtnlv Hmiietidwl in our jurisnrudenite the misleading distinction between de 
lurn .md de frt< to HHHrHKdtiun » segregation is imposed by law; de facto 
sHgregatiijn is assumed to occur because of neutral factors such as residence. 
It siwnis that, for the foresewable future, the de jurade facto distinction will 
In* usHtl to allow and legitimize segregation In the nation's schools. The 
( ourt's tlw:isu»n in the Detroit. Pasadena, and Austin school desegregation 
1 asHs makf! this i lear Thes.? i:a8e8 have strengthened the de jure/de facto 
liisfuit turn 111 two ways fir t. by limiting the scope of the remedy. . . . and 
MU.oml. hv rufusmg tu allow intent to segregate to be Inferred from racially 
ilispmijurtiondtf impai.t or eff»H:t. 

/1)«»rri( k. A Hell. |r writing on the subject of school desegregation litigation 
hif th«>Vtjl»' hn\ hninuil states flatly that a lackof vigorous support by the Courts 
along with nthtir ..hanging uonditions has just about ended public desegrega- 
tion This vu'w of thftliHirt's status is also shared by Nathaniel R. jfones. General 
< uiitiv'l for th.' NA.XCIV'" jones agrees with justice Thurgtxjd Marshall's 
dis.s.Mitiii«opinu.nin.Vfillikfn v Hrodh-v (418U.S.717. lU74).the Detroit school 
il(vs»'j^r»»g.iti()n (..is»' Marshall stalmi that; 

r.id.iv s hi.hiinx. I ff.ir. IS mure a ri>tU!i:tior. of percBivwl public in.Mjd that we 
h.n.1' v4.»iui tar »'n..ii<h 111 .■tif.m.uiM th« CtMistitution's gunranleos of equal 
lus'it.' fh.in If ii the prtuliuf iif mmtral principalH of law. 

Intifs s.iw in .\li!lik<'n V Hni'll»'v th« culmination of a national anti-black 
m..vm.'Mt .iiul l.ilu.Il.'il tht' il»'i:isi(>n tho "Dotroit Died Scott" d»H;ision." U.S. 
( ..i.rl ut Npp^'.ils lu.ii;.' I sk.-llv Wright felt that th« Court's decision inMiJlikon 
until. I t.'sult m .i ii.itmn.il tr.-nd tuw.ird riwidunlial. poli»u;al. and economic 
.ip.irfh.'hl iv%ln. h h.ist tu.f only tb.'i-n) grr.itlv a<:celeratod; it has been rendered 
l.-mf iiiMf.- ...i.i V irlii.ilU irn.v .-rsihl.!. l»v f«)n:« of law."^' The late Justice William 
( I linu^las s.u\ llifMiliu'-n il.'i isioii .is putting "thn problem of blacks and our 
MH i.-t\ iM. % tn flw p.Tu.ii tli.it anleiliitetl thes.>parat»'-biit-equat regime of Plessy 
. \-.; ;u.uu " rhi't.'.'iitii's<.nh«'.st'lmlivi<luatsi:an be summariml in historical 
..ti.l p..i!'t, tl t.'tins V\u' M'l.ind r.'i ()Hstrui;tion era. lur,4-lW74. has ended. The 
(list t.M ..ii .tin. h..ii fi.i \h:o IH'KI. also hisU'd tw»'iitv years. As with the first 
)... ..n>fru. fi.-ii p Ti.Hi vv.' h.t.i III*' ••Coinpromis.' of im»U" which culminated 
vMtli I supi. m.. t niiit a.'. iM.iii i.t IH'Hi U'Ir.ssv v Frr.i4«ison whii:h retarded 
; t. Ml pf ^r.-ss uith It. s.-p..r.itc tnit .-(jual"' doctrine. Today, in the Detroit 
.. 1,..-.; ,ifs.'i;h-<.ifii.n .1.'. isinii in r»74 w.' s.v th»' culmiii.Uion of the "Conipro- 
luts.- "t n . I rrtr. f tmiii .lUKifssiyi- stat*- .it.lion to i^litninate tho negative 
.-ft. . ••, •» i. (.1 iii'i pn's»'iit 1. 11 i.il ilix riiniiM(ii»ii 
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What did Justices Marshdll and Douglas see in MilUken that escaped the 
KMii«r«l pul.lic? What did Circuit judge 1. Skelley Wright see? What did 
Nrtthaniel K. )ones „f the NAACH set. and the others concerned about racial 
Htj.ia ity in this t.ounfrv The Supreme (umrt in Mi/liken changed several rules 
aslablishetl bv the Warren Court that would make it almost impossible for 
plau»tilfs to st*ek redress through the federal courts. First, it changed the rules for 
|»re.senttng evidence in cases involving historical racism. While It had been a 
practice in su<.h ca.s«.s to plat.e the burden of proof for non-discriminatory acts on 
school iMwrds and state governments, the Court applied that principle to theCity 
»it.l)etnnt imt wiih sui)uihan school districts the burden was shifted to the 
plaintitLs. Ami as history would have it. whoever has the responsibility for the 
burden of proof, loses Thus, in reality a metropolitan remedy would be 
tmpossihl.. tuH uuse plaintiffs could never satisfy the Court's standards of proof- 
.uul wluin the ( iotirt added another burden for plaintiffs in 1976. not only must 
plauititts provt* that exft-iisuv racial segregation exists but they must prove 
uifent.'- .Se,.m,l. the Court in .Mil/iken held that for the purpose of law. 
tHiuratioii was a Itu ai tuii- tioii not a state function. Thus, it was not possible to^ 
se.»k reh,.t tn.m the state, rhird. setmiingly neutral residential policies that 
n-strict iii.icks to Khfffos would ( Dutinuo and so would segregated schools 
I (.urth. what Ass.H lafc lusfu t-s Marshall and Douglas saw along with Circuit 
|udK..| >>kHlv Wrixhfan.iNafhani.tlK.IonesoftheNAACJ'wasthatdocisionsof 
th.- .Siipr».nu' ( .oiirf are more ( lo.sely related to the collective s<K:ial and political 
values ot flu. tusft<,.s rather than objective "facts." and that the conservative 
(.ourt that toruu-r Vnsidvnt Kit hard Milhous Nixtm sought had been consum- 
niaf.Ml I- or .-xampl... fh.- Makkf- 1 a.se which Is currently before the Court claims 
th.it a whif.. ni.-dual stiuietif was divTimiiiated again.st in admission to the 
s. houl. whi. I. IS fni,. Hut th.- f Murtfenth Amendment permits .such discrimlna- 
n.ui It fhrr.. 1^ ., •■ omp,.iluii: sf.,tr int»T...st;" and the Court's decision in this case 
vmII (l. p..tnl moi,. upon the lusfiovs' collt'ctive vaUie system. rather than an 
olii.H tiv,. .•v.ilu.itiuii .,s to v^h..fh.-r or not a "ctmipellmg state interest" exkstod 
fh.it rrquir.-.i sum,, r.u i.il .im. rutuiiatDn in medical school admi.s.sions. And 
vUi.-fti.M ur tiof su. h .i.s,.rnnin.i(ion pl.u cs a .stigma of inferiority on the white 
i.u (• is ils.i .1 \ .iluf luiiktnii'ui 

I ...l.tv A,. ,1.. II. If h.i\f t.i y;u,Ns .ihoiit the true mood ofth' Hurgei (.ourt. The 
tm.Mn.MMiutthisi nuit.s.lo, uii;.-nff.ih\ fh.»( iourf it.seif. In an arrogant opinitm 
..f th.- I owtf ,M-uu-u !.\ Uiilr.uu H Hchn.pMsf in liuard uf Curators of the 
I nn,-rs,fv \f-.s..„ti \ ( ''.<';.ff,./<.,„Hvif/"« in win. ha medical .student who 
v% is,!,,,(.p,..!(n,in >\u'., h.H.i , uffk siiorf of Kr.iduaf ion asketl the .s<:li(iol to give 
h.M 1 h.Mimc Liivs ii- . i;>.,>,i ,xnnpif.)t the ( .oiirCs mood The student in this 
..iM. ( h.u!..f(.-ii..n.vMf.- t.lr.f tsuifuiiilfrfheCivilHiuhfsAcfof 1H71 (km)wn 
tMiiii.-Tl\ is M„. K;n k;ux k;.;!! Alt .uui . um'tifU a.s 42 t'.S. ( ;. set fioii t<m:<) 
iskiitK Mi.i' 't!.- un;%. rs:f\ h.T a hraritiK .S.'i tioii l<m.} staffs that an 

" '• -■• 1 'ij-miss.it h(Mriii« it hr has .• propiTfv or liberty 

•' •■■•••'i I!.'- chiiifitt . i.umfii ,1 lihftty uitficsf nil flic grounds th.if 
''^ " ■■ '• !' "i'f'i' lilt tot li.T In i-.'t tufui.MMiiploviiu-nt ill the 
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hitrtlih iwUi i)r admittf tJ to atuithtT inmlical stihool. The plaintiff dtod prior 
Court rtitiiJ«s uj fht»v» luartHs to h.u.k up hm i:laim for a formal Koaring.^''Tho 
Hup«iv Couit lutlil thaf prior ihu isiuns in this ar^ui. indj^dinK such casus as 
Sniil*»iniuii Hot/! Hish/p. and dOss hail^beun niisinttfrprtrtod. •Further, that Ms. 
Honivvit/ had no hht?rts mttws! at staku; and even if shu had. the univcirsity had 
alreailv in^l thf rtn|Uirt»nuuit ot tiu*» proM»SH under the i cmrteenth Amendment, 
the intorinal t*»tMlha< 1^ \41ven lht» plaintdf about her progress; and. in fat;t» the 
university v\*»nt httv^^nd s\\u\i flH»< iourt wouUI have required. The Court went to 
Uieat li»ii)4ths to ^iv »• a !nor«» i onsrrvative inlerpretatiiU) n\ its earlier decisions in 
Ihis area Ulul«» rtie ( ourt s(»parated academic dismissal from dis<:ipHnary 
<l»Hmiss.il. It vvfiit on to Sit\ ihvit t»v<»n her*N its dtn^ision in(i<)ss meant only that 
stiidfuts must b«» i4ivj»n an informal heariiiK with sc:hot)l officials, and that no 
ttirm.il Immi was intfndt».l Th»'i itiurl used a litanv of castjs. mainly state c:ases, 
datoi>^ bat k to l<n i to ]u#9l^MMt|i(H;ision on historical grounds. What is the 
m»»ss.i«f h*»rr ' 1 hr Murder 1 oui t is using opinions of current cases t<i reinterpret 
iMihtM ( iouit I .iM's in a txuwr I onst»rvativ«! manner; and thereby saying to the 
niMn!h»«is ol th!» U*\ia\ p^utr^^ll)^ not to rely stric:tlv upon earlier (iourt cases in 
po»p.inn« tht ii bru»t^ t h*M k nut our latest interprt^tation of the issues involved. 
\\\r .foo^.mt tnp.,« Ml \\U\i h Uh* opinion was written indi<;ates nnire strongfy 
wlj.it lu^thfs \t.tisti.ill .in:i houk;las came t(j realize in that the **NiKon 

I oint tiait tirrivtMt 

I it»i!i this ptMfif i v\ii! di^t ussui morfdet^til th»» basu. changes ma<le by the 
t milt tti.i! (ihu h.u .••^i.MWiwMi turfhfM inti»gr.itionot publii. schotjls: ( Uslandinn to 

! .M .ipptniiniitu*^ lu hruii* > lass lion suits; I'M what test of evidence will be 
u.t'tt thf i.jfiun.il « w ^frtt t Mr'itm\ t»»st. 14 ) dp iuri» tit* tado distinction an<l intent 
t I .fiv*'^; » iMtiit itftJii 'Ml M tiu'*lH»s lor d**st»i4ri»gation. and (ti) tlie legal 
pnu I-.- lt»j int.'»_;i in-u; ill. .riir\ s' t»»rs ami ri^lits Tht* Sot. it!tv 4it American Law 
ii' i, hiMs .nr. it MtfiiMn*' Coint lists th*»sp «ir#Ms as th«! ones wberi* the 
iiift? ■ I'll' .li ' h HI f - 1^*' ■ ' iuumI 

SI \M>i\(» 10 St ^ 

p .-. ■ I ' , . M. i . t •Mjuiti-nuMit-. ot stMudinvj ljffoO'th4»t ;4iurt. I 'tdike 
ii:.. .\ \'\\ •!':!! -i- A nitivt <t»-nionsti.d*» tdt' Arte ir»in r«MjUirem«»nt of 

. • ' ,■ » • •!:t»-,'i { .nut ti.is inifoufti its intf»rpr«*tatiou of rub>s 
iMn-t. !.: 1-."' !■ \ .;:.af,,.i UHliVMlM.»rs I lights iUkNuis drmaiulfMl protjf 
In.:* ; .( . M- i» *: • ?A-. utMi* ipImmu iipo!i vvfff dfMgurd to prottu:! 
M,...; i =. ? . . r , . - J t tih.if* iIiHk lilt lor phiintitts tti bnm» suits against 

.|i ■ .1' .■ ». .!. t (■ .Ml t-. 

; . . . . • i:*, . » . !miiI niiin v in t.M f an»l i»rant plaintitts standing 

... , . A ' i»'t rut I .»-.rs\\.Hfli V Sr/ifi/i. • •* Sutmn V . Kustrro 

• » . .* * • ' ' -(fint! -'.ni'l '-ip'^MMli-f V Piisfiifr/io ( jfV HotHfl of 

. • • , . A ^ . inntli'Mtj* on i»nit- tinn»t!!t\ u!nn() inrmbtTs vvht) 

v.. . s .ik h'jl uoikiMi \t\ flu* ■.ubnih t>t l*fnfi*»lii ( h.irg*»d 
*. • • .^N. . . .1 t inMjv .o»»l low il''ti .it\ /it\\{\\i\ «)Hhnatn<*^ as 



diHcrimittatury The Court denied them standing, because they could not 
demonstrate "injury in fac:t/' TheCourt indicated that its standing requirement 
could have been satisfied only if a developer of a moderate income housing 
project had applied for permission to build and had betm refused. The trial never 
took place. In Simon the Court denied standing to low income individuals who 
nhallenged an Internal Revenue Ser\'ice ruling, eliminating a requirement that 
mm-profit hospitals ser\'H low im:ome patients to the extent of their financial 
ability, which they cUim violated the Internal Revenue (!ode, and encouraged 
hospitals to deny services to low income patients. TheCiourt failed to see •'injury 
tn fact*' becau.stf plaintiffs i ould not prove that a change in I.R.S. rules would 
result in increased services to low income patients. The Court reasoned that the 
hospitals could i hoose to vivf up their favorable tax treatment rather than 
providt^ iiu:rf?a.sHd servii:t»s to low income patients. In Spongier, a school 
dmegregcitioii case involving the Pa.sadena public schools, parents opposed to 
Pasadena's disegregation order wore not allowed to formally intervene in the 
case? imcausti thev w*?rf? not a part of the original suit and therefore they lacked 
standing In f oiufMrison. a California (Imirt alloVveda group of parents opposed 
to si.hool inti')4ratioiv in th>» 1 os Angeh?s City Schools to intervene rather late in 
thi* c ase 

Also, in \\\irlh !a\pav<»rs ot K x htvster were denied standing to bflng a suit 
tigauist siihiuhan Peiitu*l(i tor individuals who were unabltJ to find housing in 
Penfifld Middlraod uppi»r iiu nmr individuals'could not assert the rights of low 
iiu onu* uulivuluals lUit in Sin^/ffini v U'ulf'f^'* the (lourt granted standing to 
dot tors to ( halU'iigr a statt» \ti\< dt?nving Medi<:aid benefits to patients who 
undi»rui»nt M»rtain aln»rtuins Doitnrs wi»re allowed to sue on behalf of their 
pafirnts or ass»»rt tfu» riv{ht*> ot others 

In thf» .H»M uf I ii!itrn\ rrs\ thr ( imirt lias narrowed the di»finition. InHizzo v 
(fiH)iU* A \ Asi^ uivtiivniv* ( lainis at continued mistre<itm»?nt of minority group 
ni»'inU»rs h\ the Philadt Ipfua pohi e departnienl. the Court expre.s.stKl serious 
tiuuhfN \hA\ th»» ( .isi» met \i » \rtit le [II retjiiirenient of i ontroversy. It is oxpucted 
that SI mil. II t ases liiu!ii»}i? ( t^tute the( !ourt in thetututf* will be denied standing; 
that u thr\ will not he heant I tie Hurgt*r ( ioiirt has noticeably restricted the 
uuhts i t plauititt^ to Use tl>e tederal t ourts to (.t)rre(.t ahuses bv .state t)ffi<:ia!s. 
espfM lalts tluisf tiluiki iHjder sec thai of the Civil Rights Act of 1H71 by 

• •xpainlmu t\\»> e.juit.il'U* r»»sti.tnit dn< trine whi(.h states tliat a federal court will 
Hot II!. ho m\\ t*t\\\i\i] i peifimv; sttite pro( eetiiii^ illutfui.ui k Pursiie. Ltd.. 420 
r s »MJ IM* ,1 "* I h.tt (jtitf ine had been weakt*iied bv the Warren Ccnirt in 
/)Mnjl., »;\ sk; /'Msfi-i uiu i s *M. Im;^) wliH h iiivcived <i htmisiana 

Nllbv rl ^IV >• «iM'tl t'l hi'Mss \At\\ ks 

t (nsf!v p'l.jN'tl tn s?.<m!nii4 hf sue is the <tiiue[)t of niootriess lii the /)e 
/ ■.."I . ' • . ts»' J n vv lui \\ I V. h'fi' -.tutlpnt ( halleii>»eti tlu»I invtn sitv of VVasliiogton's 
\ .\\\ ■>» .'I hinpNHi. »n Ml. \ the< tiiiit ruled tfh" I ase was tnoiit ht»i ause it was 
0'«t « • I.f ^ t» ^i»»n ^mt .niii the pl.imtitt liad Kr.iihhiteti | wfnt h u.is what fu» asked 
t««i' !>• I . Mill*, .ivkeii »h.it ^»»» he admitteti In fm v Hooni .S( /io<*/ 
« ..• = .:. M- n . t I eve invoK iru: stuih iits wfio fou>»bt to ^vt 



their newspaper published was ruled moot because the students had graduafec)* 
In school desegregation cases, however, the (]ourt to date has^refused to declare 
them moot bec:ause original plaintiffs had graduated.^^ 

()n a related matter, the exhaustion o$ state non-judicial iremedies before* 
plaintiffs in siihool desegregation cases can sue are generally not required*^^ 
Such a riHjuirenient would delay school integration cases for years. 

STANDING TO SUE VIA CXASS ACTION 

Clciss action is a spet iai form of slanding to sue. In mos/ school integration 
cases, class action status is a must. Class action suits were enveloped in order to 
Herv*» many individuals with similar claims. Although tl{e Burger Court still 
grants cla.ss acticm suits, it has narrowed rules for granting class action status. 
Thu four i cinditiims for granting class action status are that: 1 . the class must be 
so nuitierous that joincUfrs of all members is impractical; 2. the question of law 
mast Im? (Kmimon to alt members of the class; :i. the claims of the parties must be 
typical of the entire class; 4. the repre.sentative parties of the class must be able \p 
adiHiuatfily protwit the interest of the class; 5. class action must.bo superior to 
othf?r methods; and H. in non-civil rights class action suits* each member of the 
<:lass. individually, must show a ptjtentitd loss of at least $10»000»^^ The Civil 
Rights Act of 1«71 (42 1 - .S 1. . 198 J) does notrequireproof of loss in any amount, 
hut It diHJs njquirt* individual notice to all members of the class. 

Class iH tii)n ruins which require notices to all members of the class* and 
which rtMiuirt* that representative parties must be able to protect the interest of 
tlie ( lass. ar*» verv imptjrtant for plaintiffs who are poor. A few class action suits 
havi* het»n dt^niinl sfandinK beiause plaintiffs were considered too poor to 
sustain a IfiiKthv and tnistl v law suit. This could make it difficult for poor people 
to hrin^ suits aj^.tinst Um al st houl systisins. The ('ourt has also restricted the 
pavTni»nt of .irtorni»v fi»tvs in i Us^s actitiu suits making it difficult for poor 
pliiintitts to stH.uip .issist.uu e. 

irni<a.\i. i>:st for kvidknck 

Tu tins puoit. I b«M»n discussing techniques in H<'tting the Court to \)mr 
vnnr ( .IS!'. iU)\\ ruU»s ttir thi» trial nmst in? established. Tht! Court generally will 
tMuplov r\\\un tlu» I tMditmn.il test where the hi'irden of proof is on those 
» h.illcu^ini4 .1 st.itt* p*j1u v. 2 or thi» strict scrutiny t«»st vvhtiru the burden of proof 
Is on thf staff Vhv stru t s< rutinv test is etnploved when the Court had decided 
thtit thi» stall* nuis! show .i "susptn t" <:lassification such as race is involved, 
l lu»ri»tnrt». thp diu haftU* is !)Vt»r what test will applied. If the strict scrutiny test 
Is MppluMl fh»' st.iti' will ruMrf\ alw.ivs lo.s*' .ino ii the traditional test is applied 
tlir pl.uufitts will fWMrU .ilw.ivs iosr. / 

Mh» iiiipu.Siui r .il the jutlitial test .ipplltMl m a case is clearfv stated by 
lusiH p. M.Hsh.ill w) .\ suit ( lialleii>»ing tht» ni.uidatorv retirement age for 
Mass.u husett » ^t.ltl» puln t itww riu»(!ourf iu this c.ase rcalfirrned its recjuire- 
nuMit st iiMif in H »-fnuw»'/. that th<»n» is strit I scrutinv of a legislative 
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classification only when the classification interferes with the exercise of a 
•'fundamwitdr* right or operates to the disadvantage of a particular ''suspect" 
class. Justice Marshall in his dissenting opinion cited several cases suggesting 
application of the strict scrutiny test and noted that although the Court 
outwardly adheres to the notions of •'hindamentaf* rights and ''suspect" classes, 
it had appareiitly lust interest in their continued recognition. 

Six other cases illustralp Justice Marshall's opinion about the application of 
strict scrutiny test of evidence by the Burger Court. In Mathews v. Lucus,^' the 
Court denied the •suspet:t" classification to Illegitimate children. Plaintiffs 
challenging si;h(H>l board reapportionment in Louisiana were denied the strict 
scaiitinx test on both •*fundamentar rights and the **suspecf' classification.^®'' 
Plaintiffs in Mississippi were denied the strict scrutiny test involving a district 
hiring policy brought by the Justice Department.^^ While in school Integration 
casHS in Detroif^^and Buffalo*^ the strict scrutiny test was granted to challenge 
within-distri' f segregation, but the traditional test was granted to challenge 
metropolitan segregation involving their suburbs. 

Departure. of the Supreme Court from its tradition of granting plaintiffs in 
school integration (:d.s*)s the strict .scrutiny test came about when the issue was no 
longer di* jure segregation, segregation by law. but de facto segregation due 
mainly tu segregated housing patterns. In the I)enver^^ school integration case, 
plaintiffs were denimi the strict scrutiny test, but the Court shocked the 
fnlucational community when it deiilared that education was not a "fundamen- 
tai*' right, nor would the Court consider low income students a "suspect" 
classification/*^ T\w "fundamental" interest ctmc^pt is in essence the Ninth 
.Amendment to thf« IV.S Cimstitution, which states that rights enjoyed by the 
peupit? but not listt'ci m the Constitution cannot be taken away. However, it is up 
tci thf Court \i} liecidf* what rights not listed in the l^S. Constitution are 
fundanH»nral In the IVxas s( houl finance case, the Court decided that education 
was not ,1 • tnmiami^ntar* ri^ht This is a very narrow interpretation of the Ninth 
Amenchnent 

rhr Warrrn i iniirt fitid pxpandrd the strict scrutiny principle by adding to 
**susp»*c t'Massitu atiun the c niu f'pt of "fundamentaK' interest could lead to"" 
str.n t St rutnu ot \\w cvuirnc e (;enerally. fundamental interest issues involved 
ra( M. votjHK.** inttTst.itr travt»H\ and appeals in criminal cases '*^ However, the 
MurK»T Cuurf m fhnivimir/*' r^hisrd to grant fundatnental interest status to 
(niiK titum Tht» eptinn js srx The Hlirger Ccmrt granted this .status to sex in 
( -niii*. fnit this rnav h»» ( onsutMriui dictum, a case ruled (jn bmiause the situation 
\vass(M)ntr.i^*nuisiMtherth.uIa si^n of change? cjfdirecticm by theCourt.lnCrujg. 
an Dklahnm.i l.tvv aUovv»Ml fiKiit»»pn-vear cjl(i females to buy beer. t)Ut males had 
tohetv\fnf\ fwti vf'arsuiti in order to huv beer The statiNugUnd that the law was 
n»»<pss.!r\ to tMtunt.iiri tr.»Mif s.itVtv siiu e more mal<»s vwre inv(jlved in traffic 
at t nh^itv th.m h^m-tlrs 1%* { inuH invalidated the law 



DE IDRKDE FACTaiNTENT 
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Sim:HKt»Vffs. the lH7'i IkMivor school integration <:a.se, theCourt madea clear 
(listiiuitton bi^twtien de jure segregation by law and lie facto segregation due 
maiuty to housing (.attt*rn.s The Hurger Court differsi significantly from Bro^'n, 
the m54 school desegregation case^ in that harmful effec:ts of segregated 
schooling are not (.onsidered in rendering its decision; the only important item 
tor the Burg*»r (,;ourt is whether t)r not segregation was due to official state 
tuition.''^ rhij Huiger (iourl is only <:oncerned with "intended** or de jure 
st)gregation. School bckirds action must have reasonably foreseen the conse* 
quences of their ac tion as evi<li»nt inDuv/, v. Sun /ose/^^fusfxjnds v. Pennsylva- 
njd,^* and Hurt v S< bool lUnmi of K<fucuhon.^^ However, there is 

difficulty in defining intent, fustice Steven admitted as much in Washington v. 
Drivis. that defining the collec;ttvt» will of a group will be difficult. There are 
evideiitiary problems, judges lust rely u(K)n their knowledge of human nature in 
makuigiiectsinns about intent Delusions by trial judges are difficult to review by 
apptittatt^ courts becav^si* much depends upon the credibility of statements made 
by school otficiiiLs at u partu.ular time. 

In.Xustifi hid^'p^widrfif Si hijui |)istri( t v. I 'nite(i Stuti^s^Mhedourt summar- 
ily vacatiMl \\u* Fifth (!in uit HuUment that relied upon the forestmable test and 
retnandeti the cast* l)ai k to the Fifth Circuit Court of Appeals in light of 
Ucishifmtuft V lhi\i\ vvhii h Used the intended purpose tost. In Oliver v. 
Mtt hu;ci/i HtHtrd of Kiii/( tifuwi the Sixth (iircuit defined "intent** by looking at 
St hotti board potii it*>that leaii to legitimate educational objectives rather than at 
htuiui statf»au»nts lit niutu i»s In ( ' S v. i )niuh(i Sc hool District^^ the district court 
tiistntsstMi. ruling tbiit plamtitts had failed to carry their burden of producing 
»»vidnu t' tnun u1u< h M»gn»^ative inuait coidci be inferre<i. On appeal* the Kighth 
Cut uif ( ourt lit \pp»Mls revf»rstui. stating that a presumptiim<of segregative 
ni tent .0*1 si*s otu t*i plaint ittfsttiblisbes that school authorities engaged in acts of 
uinissroos ur .k tiuns .uid fnrt^siiw tht* ri>nsei|ueiu:es of their actions or inactions, 
in till* < )rn.ih.i i .isp a hi^; t.u tor tiiat led to segregative intent was fa<:ulty 
M»un»k; ititin \'\u* { ourt h»»ld that tiH.ultv assignn?nt was one in which the board 
liad I ittnpita** t untml .iud i havt» i!itpgMtt»d 

fnrv f^MM'fi ^'^rht* lM"h ( )kttdu)nia casi» involving s»»\ dis<:riinination in 
flu* I luHt^ ti» tfii' i nurt u.ivt* us its dt'finition of segregative intent. The 

Suprpin*' i nnrf st.it»ui fh.O m hiH»t bt>arti tU.tiuns t»r inactions nuist be rationally 
iflati'it tn ii.»ed .\t hi»A»»in»'nt Kath»M' tliiui asking whethtjr the <:lassification is 
iitM i'ss.HV hi prumufr ! v:i»v»»irnnt»nt tnti»r»'st, tht» nm' starubjrd asks whether it is 
suhst.inf i.ilU M*i<tN*d t'» pftiiiiiaih^ that interest The ju»w stanikud asks whether 
v»n\ fTunn'tjt !il)|ei ru»»s !!*»» mipurtant tuui u»nipt*lhng Thus, being important 
JiMv nwf Me . tiinpfl im^ 1 Icu^fV »»r. th(» I ' S Sn (»n<l ( !ir< uit ( iourt ot Appeals in a 
\!.!iih IM'H lie m iruMhinu tfie liutfalo nit(»grati(»n i ase ot whit.h I am a 
itio-^nhanf ti»r Hn* j iainfitfs uses the "tun^setMble t unsei|ueni e" test of intent 
m->t»Mii Mt thf n*'\\ subNtaiitialK related" test issued liv the Suprenu* Court in 
' f'ji : \(u\ \u k»*»-pini: w ifh \fjl/ik.*n tie* Sim und t !in uit disnussetl llu» state as a 
liett'ti ! ujt , ii rhi* I .1 



•*ve»s, fht* (.uncept ot intt^nt whs btirti, hut thiKlourt did- not d()iinH intent. 
In lUirt thtf Court usihI <in objeiitivH tort standard of rndsonably forosHHable 
I onstttjutMu:i»s of iH.tion ti*.sl to detini? intent. In contrast. inHuslxaids, the Court 
hrld that jn»tfnt miMiit suhn'ctivn motives by school boards to segregate. This 
definition vvouhl ni^ku ft iJiffic ult for plaintiffs to meet with respm:t to the quality 
and quantity of t?\iilt»m.t» nt!.;essar\ to sustain their burden of proofs' And in 
( ruiM we have tlu* sul^^tiintially related test by Supreme Court. 

The lourts i»enerailv loolk at school boarci policies in five areas for 
Hi»mfgative intent fai ultv .issimnnents; faculty and student transfer policies; 
( oiiversitiii of Uwlvr si.h(H>ls. si htnil site seltH tion; and i;hanginK attendance 
/ones Hut. then» ts evulem t» that i4i)Vi>Vnment may pursue segregative goals in 
niort* subtlt» ways. h\ .draftin)4 leuislation whii:h appears race-neutral, but 
ii<»verthrles.s htis h tlispropt)rtioihU»»iv negative impact on racial minorities: and 
bv adnumstf»niiy4 otlifrv\iM» rait* neutral laws so as to <lisadvantage racial 
nunontit»s ^« i/eftfTson v /Ira knt»v . 4(m. r>J5, iq72 • differential impact; Yn k Wo 
V Hopkins. IIHCS r^h. IHrtb . disi riminalorvaifniinistration) A classic case of 
uoveriunent's aiiilitv to u.se rai e-n»*utral laws to achieve segregative intent is 
sfen m Vic k Wo. an IHHH i ast» in which tht»Citv of San Francisco wanted to get 
rid tif CluMfse laiuulnf^s ami. kntiwing that most were made of wood, passed a 
tavvbamunuall laundruN inad»» of ^stjod. The Court invalidated the law.Chjarly. 
fhr cnuM»pt .»t intfiit or nu^tjve tti segregate is a radical tleparture from the 
W.irn»n ( tunt. Un .is latt* as \\\ Po/rner v. Thompson^*' the Court rejected 
inttMit .uui lultni n\\ dispropurtnaial impact. 

KKMKDiKS 

KtM|uirMin»-: . \t\ Hu:\;»M i unit ot school districts to correct for rariallv 
M*^n»w'.it»Ml M hunU iJiHi* ti)iiiui cuiltv ot such pnictices is perhaps the Courtis 
w»Mkf*st link.iu»* in ttu' s( h.u>| intpi^ration process. In manv in.stances» the Court 
[his alliiwfii -.t hnni 'it\\i laU to tashion their own si hool integrtition plans.**** 
Cem*r.ilh ri'tni«iiit»s tt'd h\ Until hoards have resulted in continued 
N*»v;nv,atino .it tin* [io>'U lilostratisr ot this point is tfie remedy approvinl for 
tlii« Hult.ilo V<»rk M hnuls rfif fiuftalo pLiii c^illiMi hir a series of 

tiMiiiift >i fi.)«»U ufih h r»'Mi'Itfii inaintv in wliite students remaining in their 
fH'u;hb<:rfio«Ml u h.tuU .tiui hlai k studt^rits being bussed out of their neigh- 
luiilhinds \ niiuii.ir silu.dinn »•\^^t^» ui Detroit and thf Houston public schools 

WiMi .rv^M il . .i^*«s ts ^t.itrti rarlier. thi» Court fi.is re(:(unmend(»d no 
'♦»nii»cli.»-. i>>i lir r.ji f.» ^i'l^M'u.itt'ii ^( hnot distruts. if oo uittMit to srgrt»^dte bv 
■»i hnnI .ifi. ; w.i^ tnufui i .iMHT.tltv. tiietn)|iol itaii n*inedies hav»» not been 
ippiMVi',! \i\ ifi inif\i»»'t (*Mi *iei isiiut tlieCniirt in tfie P.isasena. t.'ahforiiia 
I .1 .r in it pusMhi.' t«M hMf»l «bsf!n K oiK e iineui,il*Ml. and later segregated 

I M'hiM/ M\ lh»' Hmi »itM ( imi\ tin s( hool dese)4ij»v»atii)n leinrdies is ampiv 
i!in ai.iir.f ih i W tif h pi *H .i»M isnin hy the Sei ond ( iirruit ( ionit ol Appeals in 
Uutt I. • . .<-.f I Mr Mu , !• » i|rsi'iiM't»,tti(n) ( .is.'un .ippi'.d hutJi the district court 
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by the Hchoul district upheld the district court's ruling that officials in Buffalo 
were guilty iif segregative intent, but gave specific advice on remedies. Citing 
Supreme Oourt decisions on school desegregation remedies in Omaha and 
iJayton the Second (arcuit Court of Appeals stated that: 

The Supreme ( lourt has made it clear in its recent opinions that not only mu6t 
a remedy be appropriate to an infraction, but also that it can reach no hirther 
rhan the incremental harm caused by the infraction itself. If teuch violations 
are found, the district court in the first instance, subject to review by the Court 
(if Appeals, must determine how much incremental segregative effort th jse 
violations had on the racial distribution of the school population as presently 
coiwtrtutetl, when compared to what it would have been in the ab$enr of 
such. " vuilation.H. The remedy munt Be designed to redress that dijference 
and only if there has^'been a systemwide impact may there be a syst^mwide 
ntmedy * , | 

rh« ( lourt also (irdnred the district court to take into consideration the motives of 
proseiit Huffrih) School Board members in formulating a remedy. This places the 
district court in a diffit ult position of determining how much segregation was 
duo to ni<uiy years of cumulative acts by the Board and to defend its decision 
befori! thi? Court of Appeals; and remedy suggested by the district court will 
almost cnrtainlv lw» rippealud by the school board. This situation would tend to 
liuid to coiisnrvativH rRommendations of a remedy by district court judges. 
(WvfM this situation, and drawing upon myexperience in the Buffalo (»se(and In 
( oiiVHrsaticJU'With individuals involved in oth^rschool.integration cases) school 
distrit ts are jusl dragging <JWt that phase of court proceedings designed to 
dflonninr ^uilt and t cnicenlrating their efforts on narrowing the scope of a 
( (Uirt ordi»rtul rrniedv. tho second phase. In fact, that is the stated stratiigy of the 
s( htuil UcMfd l.iwvers ill the Buffalo case. The (:*ise is now in its sixth year and a 
final N»rnetiv is nowhere in sight; and if and when li (;ome8 it will probably be a 
very lirintetl one In prac tit.e. the (*ourts have ruled that in de facto segregated 
< onuiUiiiitieN. thedegri»eof de jure segregated schmilingin that community must 
he limited to approximate residential stsgregation. Thus, we have a return of the 
ut»iKhl)orhood sc hcH)l (oru.ept. with<mt the right of school boiirds to change 
/omnk» pafti^ros to shitt po< kets of whites fnmi a black school to a tiearby white 
school Kortlier. u\u e inte«raU»d and restjgregated due to shifting residential 
Pitttenis. thf» I Murts h»ive harred further integration remedies; and for those that 
art* deseKrt»i4.!ted tur tM«ht vears or riion? lo use extensive tracking of pupils that 
results m all l)la( k c lasst»s 

A mWNFY S H.KS. I AWYKR-CMKNT RKLATIONS. AND IlJIMil'IS 

In.H^ \\Unn tnthe fhirv»er Court c liaiigiog interpretations of theConstitutioOt 
thi» Tnurt has pla( ed restrutujn.s on the ability ol plaintiffs to obtain legal 
I oiuisel (irspitt* tiu» rii^ht <>t individuals tc) bring action against the staU».*^ I'irst. 
the l.uwiT ( lit»ot rt»lafiunslup in most c:ivil rights c:ases is considered unethical 
h\ mt)st srat»*s .!tui mav teat! to a toss oi an attorney's license to prac.tice law.**^ 



Tho VVarrnii Ciiurt in tho msu's approved of this special lawyer-client relation** 
»hip hy tht? NAAi P in «i V irginia case involving civil rights.** In most civil rights 
cantos, thn lawyi^r usually seeLs out plaintiffs to participate in a class action suit 
and thnroaftHr. plaintiffs are* rarely involved in court proceedings or in its 
^ out4 oiims lhaf situation is i hanging; states sensing the conservative trend of the 
SuprHiiio ( !ourt are beginiung to apply the standard lawyer^client relation rules 
tu civil rights cases In Sauth ( .arolina. for example, in I97:i an American Civil 
l.ibtirtitjs I 'tiion attorney attendeti a meeting with women ordered to submit to 
fon.eii stenli/.atit)n t!> aiivise them ot* their rights. The South Carolina Bar 
charged that the ACM* lawyer had violated legal ethics by soliciting business; 
and the state Atturofv (Itmeral argued before thell.S. SupremeC^ourt (1977)that 
the A( ' attornev urged women who had been sterilized to file suit against the 
iUh tors and the state **Mt the(!ourt rules in favor of Southdarolina, there will be 
tfvvpr lawyers wilhog to get involved in civil rights cases. 

Sm und. in th« «trra ot attorneys* te<?s, Title Vll (and Title II) of the t^ivil 
Kivjhts Act i)t P0>4 provides for reasonable fm?s to be awarded to the winning 
party Sihool luhini lawyers supported by tax dollars may drag out court 
picH ••tHiums With ilehiying tactu s and will Iw paid regardless of the outcome of 
the ( 4i.se while pl.initdts* lawyers nmst win their casc» in order to bo adequately 
rtMndmrsed fia* thrir serv ires Huwever, the level of reimbursement is changing. 
lnKi*v»'^ thi».unntiot awarded plaintiffs* lawyers was reduced by fifty percent by 
the( iin tut i '.itxin. wifh the explanation that attorneys involved in public service 
usu.ilU dt) so tiu lialf their usual tee; and well-paid .sc:hool board attorneys 
usii^illv sp»»nr a \nt lit tun»* in \ uurt arguing against rec^ue.sted attorney's fees for 

pl.llOtllfs 

I lii* uHuM utMs fh.if i\\\\*ht wnd to make intiigration remedies more difficult 
ntv 1)1 v*»thp pull ti( a I n.tfurrnt upward mobility by distrit:t (.ourt judges who must 
U\ fitf^f « as»»s Hid supervise their implementation. In waiting opini<ms in 
tlf.sej4ii'v:.it}tjn i ,ist's It IS ;n tlie iudgi**s best interest to be c:oiiservative and not 
lia* I* hu diM Kii iiut'v rr^tni l\} have toe many decisions reversed is an indication 
rliaf 'tni* i-. nia tur a tiiutu»r h»vel juiigeshijt Ami in most states, rectmi- 

nit'iid.ithuis ti>! iu.tv»f«ships iTt* p»»rtnrme<i by pulitital parties; and to become 
k.nnwn In I Imt fd husnit; iu«iv»t» is not tlie best way to l)e promoted or even 
fflaiiifit in i»u»' * . u!M*nt pnHtfjun 

SI MMAK^ 

Mir ..ii.M.i iut» cMfon nin\rni»*nt is awr I'lie set oiui r»»u)nstruction, 
I'' i I . .\ "1 Aith tfu' ' I'lnptuintse of that was legitimized in 1*174 

\\tt\} \fi.' f ♦h*' i U'tiMj! ii.*sfm»'i;4ition « ti.s#» *l*tie i urrent fate of school Integra* 
h.'ii .'.I I iiu ti\ |in» ui t W ivt h 14.*H issue ol tiu» Ytyik rinie.s 

! I*.- ••.p!»Mii.* t .iiiit h is :s-u»*ii ruhiiKs uviT Ihi* last \»»cU* that {lt'K!V«»H husuiK 
I hi 1 I. i. itw'N i MMfc»ri»ss h.i's jMssrd .Hi .uniMuhni'iit th«it virtti.illv 
i = t...» lU. Mij't, i.\ >ii,. i-.Mii.t.^l ( »»»v»'riin!»»tif to *lfs«»ur«'k;.e#' st \um\\s thmnj^h 
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extttutive action. The Court and Clungmj* jjwm lo b*j reflecting a national 
miwMl that opfMwen axgreM^ivt? attempts by racial tniuohtw^i to gain a Ia$gar 
ihart? (if th« political and economtc pie. 

lusticos Marshall and Douglans and Natlianiel Umen of the NAACa' saw this 
mmnl in 1474 What then ar« our options, if further Court-ordered school integ- 
ralitm has ended/ i suggest three strategies to be employed concurrently: one 
judicial, one political, and one legislative. In the courts; 1 suggest that we follow 
the lead suggested iti Krvv^, the Denver schtuil integration case. In Keyes. the 
( .ourt ordered the dt» facto school syy.tem to meet standards laid down by Piessy 
in 18m) That is. in all ar^Ms of education make ghetto schools equal in every way 
to non ghetto schtMils This, in my opinion, may be more difficult for school 
districts to act omplish than integration. In fatrt, many school districts if given a 
choii e inav (ipt tur iiitegratiim rather than meet the standards of Phssy. 
Pohlicallv. 1 sugge.st that wir attempt tt) do what former President Franklin IX 
Roosevelt attemptml to dt) m the lH;iU\s and what former President Richard 
,.\i\on did m t\w iWirs ihange the complexion of the Supreme Court with new 
apfH)intees.'" l.egistativt^lv. I suggest that Congress pass legislation aimed at 
tmikiiig ghetto schools more productive. This legislation would complement 
tiurri'iit I nnipen.satorv »»ducatum programs. I riH:ommend that the federal gov- 
iM tinient I n»att' a ru»\v program to award schools for increased productivity: 
proilu< tivitv is defined as the perctmtage increase of students enrolled in the 
upper levt»ls nt rollt^i^e iiuniors and seniors) iiver the district's last five year 
average l o i^et this uu rease districts (tea<:hers) would be forcted to eliminate 
ahihtv groupings .md t oiu.entrate on teaching literacy skills in the verbal do- 
rnaui 1 sug^tvsf tliat rht»s»» ttuleral incentive grants be attached to school district 
personnel sdaries as a honus in direct relation to the percentage of disadvan- 
taged sttideiirs III thfir sifionls .\ntJther distribution formula will have to be 
vNork^d out Un t antral i^f\u t* personnel. This pnigrani will serve primarily as an 
ufhan M \uMi\ ttuul. hei ausf» \t is unlikely that rich suburban schools will be able 
to ini reavr th^ prn Mnt.ii;r ot < nllege boiind student.s from their s<:hools. Urban 
SI hnnlsuill feel the niainnnipai t of this legislaticui. Hie war is over and we have 
Inst. Ml )t»t ^ rMv»r«)up and f \hw out fighting. 
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Theouthoroddresses himsblfto the present stotus o/ desegregation but also 
attempts to assess the future role and implications of school desegregation from 
Q legal perspective. Carter presents a revietv of historical perspectives undeHy* 
Ing desegrei^tion attempts. Reviewing Brown and recent court reforms, the 
essence of the discussion focuses on recent court actions including Pa'^adena 
City Board of Education v. Spangler, Washington vs. Davis, Dayton vs. Brinkman 
and the OfTman case. Carter makes spme rational predictions re^rding the 
futwre of school desegregation. The author takes a somewhat more positive view 
of the future for the integrogatinn of schools, and eventually of American 
society, than that taken by severa/ other authors. 

School desegregation is today the most fervently debated of educational 
policy issues. While that has been intermittently Uiie for the past quarter* 
century, the focus of the desegregation discussion has shifted. Until recently 
there Was broad concensus, at least within what might be called the en* 
lightened community, that racial justice coUtd be secured only through 
desegregation and that the courts were the one institution fit (or at least 
willing) to attempt that task. But as the effects of desegregation began to be 
felt in the North and West, what was previously taken as a given has now 
become a sourc:e of conflict.* 

The contemporary judicial landscape is cluttered with school desegregation 
decrees, many of which are enmeshed in controversy. Both liability and remedy 
questions persist, and now issues constantly emerge as the courts pronounce 
more desegregation orders. 

For the past two decades, the opening of public schools has been the 
occasion of tension and often violence for many school districts constrained to 
implement desegregation orders. Not surprisingly, some twenty years later, a 
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sharply divided Supreme Court has appeared to waver on a"«*^,*^®« 
wltMniwn the Inevitably controversial task of Implementing Je Bronrn 
ded8l6n. As fudge ]. Skelly Wright ha* written. "One of the remarkable aspects 
of the Brown case la that It challenged the notion that segregation may be 
compatible with equality In the context of an Institution at the core of the 

point if. the United States, traditionally considered the protector of 
individual freedom, remains In turmoil as It struggles ^ make educational 
opportunities a reality for minority group members shut off from the American 
dream. Even as thoseof good will continue to press for the Implementation of the 
Brown decision, others continue to argue the wisdom of adding educated 
minorities. 



TOE HISTORICAL PERSPECTIVE 



it provides some perspective. If little comfort, to recall that resistance to 
seareaatlon (a significant precursor to drive toward Integration) hardly started 
with L Brown decision. It weaves through the historic fiber of thjs country even 
before the abolitionists and Abraham Lincoln. Addressing this historical hostll- • 
Ity to segregation, a number of articles and studios have raised the question of 
whether "we are gc)lng to continue to move toward two separate societies ur o 
begin to learn to live and to grew together In the development of a truly 

TCarHck does not address the effectiveness of desegregation In 

this country; rather It analyzes a selected number of cases In an effort to speculate 
on the future of desegregation In America.. In this artlc e. will f 
selected desegregation cases. But 1 will prefdce this examination with an histori- 
cal perspective on desegregation litigation In this country. 

One perhaps naive premise uf the Brown v. Bourd o/ hducut Jon decision was 
that racial injustice could be eliminated through desegregation directed by the 
courts * Still, twenty^hree years after that Brown I decision, segregation con- 
Ze to be one of the most (if not the most) disturbing and complex issues 
confronting the country. Since Brown, the rooiH of .segregation have 
changed-only the deceits by which it is effected. Thn curren deception is 
rilled "the Issue". The failure to distinguish between means (busing schoo 
c:hildren) and ends (school desegregatlan) has so exercised ^^is «^oyntry that 
Americans have ignored the goal to which they are legally comltt«d--thu educa- 
tion of all its children. Never before in the history of American public education, 
has an issue evoked as much furor as the present controversy over school busing: 
but 

busiim Is not now an(i never has been the Issue. It has only Inmi u.sod as « 
s,"b erfuge Sdoud the real issue, which is; Are we going to umUnue to move 
;rard two separate societies or are we going to begin to earn to live and to 
grow together In the development of a truly multi-racial »w;loty? 



^:':^In retrospect, one sees that when the Supreme Court ruled that segregating 
school children on the basis of race was unconstitutional, the Constitution 
changed much more significahtly than the schools. In practice, the decision 
failed, as Brown (1095) did. to inspire reform in the schools with all **deUber- 
ate speed/* 

Until the passage of the t964 Civil Rights Act, the adherents of integration 
followed the strategy of dynapiic lgradualism--circumventing the laws they 
considered unjust with acts of civil dildlMence in order to build the rationale 
for legal and judicial intervention. Tor Uieir part, the enforcement ^agencies 
responded to noncompliance with the0ro(vn decision only half-heartedly and 
belatedly. This is not to say that progress has n9t been made in law enforcement 
since 1934. only that those who viewed the Brown decisions as the end to 
segregation assumed far too much. 

TH&BEGINNING 

The decision set forth in Plessy v. Fej^guson.^ upheld a Louisiana statute 
permitting separate educational facilities for blacks and whites as long as they 
were in fact, "equal". While bound by this rule, the court inSweatt v. Painter* 
examined whether intangible educational benefits were equally provided to 
both races. The Sweatt case served as MKNB. MBNE. TBKBL. VPHARSIN"^ for 
those who championed segregation that the wall separating the races educa- 
tionally would soon crumble. 

Segregation in public schools lost ground on May 17. 1954. when theUnited 
States Supreme Court consolidated four cases from the states of Kansas, South 
Carolina. Virginia, and Delaware**^ raising a common Issue into Brown v. Board 
of Education. In an oft cited paragraph, the Supreme Court construed state- 
imposed segregation of black and white students in public schools as uncon- 
stitutiortal. Speaking for the Court Chief Justice. Warren said. "We conclude that 
in the field of public education the doctrine of 'separate but equal* has no place. 
Separate educational facilities are inherently unequal.**^^ 

Once the Supreme Court Interpreted the equal protectiot* clause of the 
Fourteenth Amendment as prohibiting state<*imposed segregation, the Court was 
faced with Implementing its decision. One year later. theSupreme(iOurt handed 
down a unanimous decishm that addressed the implementation of the mandate 
set it forth in Brown I The implementation decision is known as Brown II 

REFORM SINCE 1964, 

THE COURTS. AND DYNAMIC GRADUALISM 

During the years following Brown II the Supromo Couri refrained from 
active involvement in the desegregation piuc;t?8«; rather it relied on the lower 
<:ourts to bring about desegregation w\(h all **deliber«te speed/* The ('ourt 
further charged school l)()arcis with ''the affirmative (iuty to take whatever stops 
might bo nocessary to eliminate racial discrimination *root and bran<:h\*^ But 



concerned witti the slow rate of progress. theCourt, on May 27. 1968 rendered a 
decision in Green v. County School Board" that set the stage for a new era in . 

school desegregation. , . . uii » 

In Green the court first adopted the percentage of black and white students 
attending a given school as the primary indicator of whether a desegregation 
plan had been effective in achieving a unitary nonracial school system. 

But instead of reducing the number of desegregation cases, the Green 
decision actually increased the litigation as school systems began to avail them, 
selves of the loopholes that decision created. The loopholes I speak of appeared 
when the Court failed to define what a working desegregation plan would entail 
or what the specific characteristics of a unitary school system were. The ambi- 
guity surrounding these two points perpetuated confusion a^d further litigation. 

Not until lune 29. 1970. did the ^Supreme Court in Swann v. Charlotte- 
Mecklenburg Board of Education address some of the complex problems raised 
In earlier busing decisions.** Federal District Court Judge James McMillan of 
Charlotte. North Carolina, had rendered a decision in Swann that supported 
racial balancing. Judge McMillan's decision necessitated busing school children 
In metropolitan Charlotte and Mecklenburg County. «» - 
When the Supreme Court granted c«rtiorarl in the Swann case, school 
districts everywhere waited anxiously for its decision; and while the case was 
under consideration, the federal courts operated without definite guidance on 
the extent to which busing could be used to effect desegregation. The Supreme 
Court Justices noted that bus transportation had been an "integral part of the 
public education system for years, and was perhaps the single most Important 
factor in the transition from the one-roora school-house to the consolidated 
school."'* The Court followed this raUonale to uphold the concept of busing to 
achieve racial balance In the schools. 

Reaction to the Supreme Court's ruling In Swann came quickly, and those 
against the remedy proposed a number of alternate means for limiting or 
eliminating busing. Therefore, soon after the Swann decision came the inevi- 
table; metropolitan school desegregation suits seeking to eliminate desegrega- 
tion by crossing school district boundaries bufaUo increasing court-ordered 
transportation of students. Koyes V. School' District No. l."MiIhken V. Brad- 
ley. >»TulluIah Morgan nt al. v. John |. Kerrigan et al. represent a few of the more 
controversial cases involving school busing. The Swann decision, the last 
unanimous SupK»me Court decision in the area of segregation, raised far more 
({Uusttons than it solved. 

FUTURE 

Th« writer contHnds that Court dwiislons can sorve as a guide for determin- 
Ing whether access to equal educational tipportunity will become a reality for all 
Americans two decades hence. Past Court decisions in general, tend to support 
the future. Thus, we can expect segregation to continue as one of the nation s 
more pnissing prohlonis. "Tonuous as the art of {wedicting the future is, tWs 
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speculation appears relatively assured* if the slow Judicial momentum so evi- 
dent in recent court decisions represent the trend pf the ftiture/'^ 

Posadenq City Board of Education v. SpoAgi^r^^ reprints one^uch incre- 
mental move in the trend. In Spangler, the Supreme Cok^ held that the District . 
Court had excwded its aiithoi ity in refusing to modify a Segregation ord^ that* 
required iinnual readjust^nts of stuctent attendance zones in response to de- 
mographic shifts. 

In 1970, the District Court concluded that the Pasadena school system was 
unconstitutionally segregated,'^ and it ordered the' system to submit a descigre* 
gaiion plan. Pasadena included in itsdesegj^ation plan the understanding that 
no school would* haye the ma)ority of any minority students. Although the^ 
school system initially complied wiUi the Court*s requirement to assign students ^ 
to schools neutrally^ in 1974, the school^oaad sought relief because somb of the 
schools ih the distriqt h6d already violated the requirement/On appeal, the 
Ninth Circuit Court of Appeals held the annua! readjustm^ts of student attend* 
anoe zones to be'unacceptable. But, t^e Ninth CircuitCourt went on to affirm the 
'District Court*s.denial of^relief. It not^d Uiese-two points: ()) The »:hool system 
had only briefly complied with the no mafority requirement after implementing 
the desegregation plam and (2) the School bd^ had been generally uncoopera- 
tive. The ^premd Court, ultimately, reversed the District Court, holding it had . 
exceeded its authority by requiring attendance zones adjustments as an indi- 
cation of compliance with the no m^ority requirement According to theCourt, a 
mo4|ficati6li of the requirement should have been granted. The case was 
remanded to the Court of Appeals for reconsideratton* 

In effect the ^u preme Coutt, Spongier, ruled Uiat the District Cc^rt had gone 
beyond what the Court had approved in Swonnr The point js, the court saw its 
order hot as a beginning in the process of shaping a ramedy, which Sv^ann 
indicated would be appropriate, but as aninflextble requirement to be applied 
each year within the attendance zone of each school. In Swonn^ the Court had 
disallowed orders that required annual adjustments of the racial composition of' 
the student, population if thc^e adjustments extended beybnd the point at which % 
"the affirmative duty^o desegregate has been accomplished and racial inbalance 
through official action is eliminated from thesystem.^^HPinalh^, theCourt stated 
that once a unitary system ha^ been achieved, further judicial intervention 
would be warranted only if deliberate action by state officials had a negative ^ 
effect on the racial composition of the school. . C 

In Spcmgler and in its later interpretations of Swpnn, the Supreme Court 
held that successful implementation of a racially neutral attetidance pattern 
discharged the afflrmative duty of the school board v^ith* regard to attendance 
zones. in the dissenting opinion, justices Brennan and Marshall rejected the< 
idea that the District Court had exceeded its'authority. According to the dissen- 
ters. Swonn's denial of a year*by*year review attendance zone should take effect 
only upon achievement of a "fully desegregated school system.*'^^ Thedissent 
(and a concurring opinion written by Justice) that the court's majority opinion of 
Swunn, allowing a short *term compliance period to satisfy the school affirmative 
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duty, might well adversely affect a school.** Ue dissent ftirther argued that 
Umlting the District Court's ability to fashion equitable remedies might wdll^ 
hinder the elimination of all state-Imposed segregaUon.»» 

. The Supreme Court decision In SpyingJpr Increpsed the constraints on t^ie 
remedld powers of district pourts in school dwegregatlqp cases. The majority 
holdlna in SpdnaJer Is "process-oriented" Inlts emphasis on the achievement of 
^SlWu23 system of student asslgmnent."»« The holding is "rejult- 
oriented" to the extent that toy IniUal compUance may be rem^laHy sufdent. 
Jn the past, advocates 6f IntegraUon supported the '•result-orlented apptbach 
•becauseconslderaUon of past diserimlnatloh gives courts greater latitude In 

fashioning remedies. * . " . . " .i. . u 'i ' 

If the Spongier decision has any meaning for the ftjture. It Is that school 
dl8trlct? ln compliance one day. may be allowed to resegregate when demoj 
graphic shifts are not attributable to the actions of school ofHclals. Such a trend 
suggests that once I'ssegregatlon of students is achieved schod system dls- 
.crimination attributable to official actloii Is eliminated, school offlplals may no 
longer be required to make yeafly alterations In student assignment pla»8 In. 
order to maintain a strict numerical ratio of majority and mipority dtudents.^ 
Another case bearing on this question 6t official dtscrimlnatlon, 
WoshingTon v. Dovis," does net. howevAri addrtss the issue of school desegse- 
gation, per se. As part qf Ito seliflUon procedure for police academy recruits, the 
City 3'Washlngton. D C. administered VTeA 21.; a test which was also jjsed 
Vnerally by the federal civil servls* to test verbal ability. It was shown that a 
passing score on the test correlated positively with successful completion of the 
course of study at the police academy. But no positive correlation between a 
passing score^nthe test andthequaUty of anapplicant'8on.the-jobperformanf» 

wak shown. The Washington Pqlice Department was actively seeking bkak 
•recruit8.andit had raised thepercentageofblack recruits toalevelroughlyequal 

to the percentage of twenty to twenty-nine year-old blacks in the area from whlcU 

personnel were dfawn. , j »,* .u » 

The facts in Waslilngton v.Davis did not requirethat the court identify what 

particular factors must be present to show an intent to (iiscriminate. Bui lustice 

White, writing the majority opinion for the Supreme Court noted that the centra4 

question in the case was whether the defenHants had purposefully sought to 

disqualify black applicants. Justice White acknowledged that in some instances. 

a dearth of blacks "may warrant an inference of purposeful discrimination or. at 

least, a shifting of the burdetvof proof to the stateMo explain inch absence in 

racially neutral terms. "Bu!." he continued, "this inquiry would still ^em to 

focus upon the subjective state of mind of the public of/icials.* « justice Stevens 

raised a number of other questions: ^ 

FrequentlythemostprobatlveevldencefiOtontwiUbeobjectlveevl^^ 
wSt actually happen^ rather than evidence describing the subjective state 
of mind of the actor. For normally, the actor Is presumed to have Intended the 
natural consequemjes of his deeds. This Is particularly true In the case of 
governmental action which Is frequently the product of compromise, of ^ 
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collective decision making, and of mlx^ moUyaUon. It l^umeelistlo, on the 
one hand, to requlie the victim of alleged discrimination to uncover thi 
actuel«8ub)^ive intent of the deck onmal^i w conversely, to Inva^date^ 
other legitimate action simply because an^ Improper motive affected the 
^ deliberation^ a participant idUie decisional prooess.^^ 



Is Stevens suggesting that the requisite 'intent'' should encompass more 
ihan adeslre td cau^ certain resultSi even though the feared result is su^stan« 
tially certain to en^e? A^er Davis, thp Court's message is Inescapable: To* 
charactbrlEe the dlflerkig effects of racially neutral state practie^ as *'dl8criml* 
nation for equal protection purposes/* there must 6e a finding of intent to cause 
the dlscrimihatory>ffect. Thus, a test tfiat la racially neutral on Its face, and la 
administered without racially discriminatory action or intent, and Is reasonalily 
related to a legitimate pur|&ose, Isr constltutionat.r 

Even if foreseeablllty is a factqi^from'whlch one can draw an Inference of 
discriminatory Intent, foreseeablllty of effect does not In Itself seem sufficient to 
make out a case of de'jure segitegation. * 

For a subsequent Supreme Court decision which was vacated In light of 
Washington v. Davis, see Austin Independent School District v. United States.-"^ 
The C^iirt, relying on Davis i^manded'thls caM to the Court oT Appeals for 
, consideration In light of its decision in the Davis declslon^In Austin, Uie Court 
.agreed thfit there woul^ ba no ne^o addrm the Issue of remedy if the Court of 
Appeals found that there, has been no constitutional violation. The Supreme^ 
Court speculatctd on whether the Court of Appeals might have erred by Impugiv 
Ing school officials more thim the evidence iustif led and in ordering a desegre- 
gation plan far exceedln^n scope any Identifiable violations of constitutional 
rights. ' 

The Coutf went on to state that the principal cause of racial and ethnic 
imbalance across the ^untry lay In the imbalance in residential patterns. Such 
patterns, the Court pointed out, are typically beyond the control of school 
authorities. Economic pressures and voluntary preferences are the primary de- 
terminnants of residential patterns. 

As matters now standi pupil transportation is apparently permissible only 
when the evidence supports a finding that the extent of integration t^ be 
achieved by busing woqld have existed had the school authorities fulfilled their 
constitutional obligations in the.past* A remedy simply is not miuitable if it is 
disproportionate to the wrong. The Supreme Court elucidated this point in 
Dayton Board of^ducation v. Brinkman.^* 

In the^rinkimin case the district Court found that the Dayton School Board 
had engaged in racial discrimination in the operation of the city^s schools. The 
Court based its findings on three factors: (1 ) asubstantial racial Imbalance among 
the student bodies throughout the system; (2) the school board^s use of Qptional 
high school attendance zones, which had a segregative effect; and (3) the school 
board^s rescinding of a.prior board's resolution acknowledging Jts own role in 
^racial segregation and jcalling for remedial measures. The District Court, at the 
insistence of the Court of Appeals, ordered a system-wide remedy. 
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The duty of both the District Court and the Court of Appeals In this case was 
to determine whether there was any action in the conduct of the school board 

. that was Intended tor^nd In fact, did discriminate against the staff and student 
body The point Is, thts remedy must be designed to redress the pernlclousness 
that lay between Intention and result. Only If thiwre has been a sy^teM-wlde 
Impact would there be a system-wide remedy. 

Thus, the Supreme Court remanded Brinkman so the District Court could 
establ^h -whet her otiier segregative acts of the school board could be established 
sufflcldnt to warrant a remedy or whether a more hmlted orcier should be 
formulated. Pendfng a new determination, the District Court's present plan Is JO 
take, effect. In December. 1977, a federal judge rule^ that the plaintiff In the 
Brinkman case had not proven Intentional racial segregation on the part of the 
Dayton Schools at least to the extent the Supreme Court said was required 
when it sent the case back to the lower court In June. After lawyere for the 
NA ACP asked the Court of Appeals to keep the city's desegregation in effect, the 
Court rulnd that Dayton School officials must keep Its desegregation plan in 

•effect until it rules on the case for the second time. 

In summary, the Supreme Court rulings in Spangfer. Davis. Austin, and 
Dayton can and. will be interpreted by many as a retreat from the Initial Brown ^ 
ducision. This intorpretation is understandable when one considers the confu- 
sion and questions tha( have resulted from the Court's holdings in these cases. 

• Hut it is possible, 'too, to see these cases as small steps forward taken by an 
essentially conservative, judicially passive Court. - ^ 

CONCIAJSION 

A nation has a choico. It c.Iuioshs itsolf at fatoful forks in tha road hy turning 
laft or. right, by giving up somathing-- and in giving up and the taking, in the 
dm.iciing and not daciding, the nation bet:6rtie8. And ever afterwards, the 
nation and tha people are defined by tha fork and by the derision that waJJ not 
made there. For' the decision, once made, engraves itself into the land.scapa; 
engraves itself into things, into institutions; nerves, muscles, tendons 

Inii^roncas and conclusions about such subjactiva issyas as school dcsagra- 
gation must, of course, ha made? within limitations; fmt at the same time the 
avai labia data about dasogragation damands .siirious, extended study. The author . 
cannot say for sura that sustained prassura by tha courts wil I increase support for 
school (h^sagrafjfition. Hut is doas saam raasonabla to argua that since Bnnvn U 
thi^ natit)n*s attitudinat changa has bean significant. This change is documantod 
by tha* National Opinion Rasaart:h Cantor's published results in tha December, 
\\)7 1 . issua of Scianlifir Ainari( on. In tha realm of public aducatitm. the survey 
indicatati thai in t!>70. savanty-fiva parcant of all Amaricans said they favorad 
intagration. coinparad to only thirty parcant in ni42. Only two parcant of tha 
,whita.s in the South said thay favonui school integration in 1U42; in l«5b. 
fourtaan parcant said thay favorad it: in 1U70, almost half of tbam said thay 
favorad it. 




^Furthprmore, the assertion that "mdndatory busing has contributed to the 
racial and economic segregation of our cities on a scale undreamed of In W54 
Itioverslmplistic and fails to take into consideraUon the numerous other factors 
that have influenbed the movement of citizens from the cities. Finally, to assume 
that educators can solve the problems inherent in our sodetSr by themselves is to 
^ume too mi^ch. • 

If a less troubled educational period Is to emerge, it must be assisted by 
professional people and communities of good will guided by the basic social 
mandates ohhe Constitution and the fir9ivn decisions.?* 
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U.S. V. BOARD OF SCHOOL 
COMMISSIONERS. INDIANAPOLIS: 

A CASE IN poiN;r 

Frank D. Aquila ' ^ 
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School of Education * , . ^ 

B4oomingtoh— Indianapolis 

Tfie author presents the histoiy of the Ut^8^t^on evolving out of this ten 
year-old school desegregation case. Aquilo discusses the /olloiving five phases; 
(1) iudgi|ient, (2) remedy, {3j interdistrict remedy. (4J apjmil of interdistrict 
remedyi. and (5j present status of jhe case* An historical review of Indiana's 
position on school desegregation sheds light on the c&mplexities of the^long* 
standing case; a description of the activities of certoin municipal agencies 
pipuides some insight into the di^culties thus,/ar encountered in e^ecting^ 
successful desegregation ^lan. The author concludes by describing in some 
detail the city-only desegkffition plan proposed for the coming academic year, 
which consists of these innovative changes: (1 ) an options education program at 
the elementory level; (2) neiv junior high school districts at the intermediate 
level; and (3) a magnet school with a lottery approach at the high school levef. 
Recent developments (Summer. 1^78) ftre included in an afterward. 

INTRODUCTION & 

Segregation of American schools has within it the seeds to destroy the 
American educational system and to undermine the basis underlying our na- 
tion's origin. This is not an alarmist outcry; ralher it is my perception of one 
alternate American future. In light of the recent shift in Supreme Court interpre- 
tation, recent northern and western school desegregatipn activity h» the poten- 
tial to recreate the dual school system.* 

We now And an urban school system Compctsed of blacks and browns. This 
urban core is surrounded by a suburban ring of schools with* only whites. 
Resegregation has exaggerated the problem wi^li attitudes hardening on both 
sides. The sixties had protests^ bus burnings and similar problems. Below the 
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surface the seventies auger an even greater (iaiiger. I suggest ti\at peaceful 
desegregation demands the singular application of all of our country's vast • 
resources for the resolution of this social inequity. 

At the local level those involved In the Indianapolis public sdiool's (IPS) 
desegregation case are accustomed to firustraiipn, to delay, and to a situation 
which is as insoluble as the present web of misdirection, inaction, and Uek of 
progr(MS which seems to characterize the provision of equal educational oppo^ 
tunity. Three different desegregation plans have been suggmted since th»<»8e 
was initiated in 1968, with still another^ndw being proposed by the new school 
board. The time lapse slncejthe initial filing qf the case has caused the public to 
quMtion vyhether a resolution of the problem will ever be accomplished. 

The new school board favors desegregatipn although it does oppose the 
court's metropolitan remedy because this calls for one-way busing whifch im- 
poses an undue hardship on the black diildren being bused to the suburbs. The ' 
board members' action to initiate an Indianapolis-only desegregation plan is a 
courageous one, not because, thev decided to act but rather because of the 
exciting new possibilities of their^lan. 

There may bf problems caused by too rapid system-wide implementation. 
Yet, the mariner In which they are applying educational theories to an actual 
desegregation situation is revolutionary. Nowhere in the catifitry has it been 
attempted in a similar fashion. At the high school level the magnet plan com- 
bined with a .lottery program to- guarantee court-mafid^ted racial balance 
guidelines is not new. Nor is t^ie creation of new funior high schools as a 
desegregation tooU It is at the elementary level—where parental concern is 
always most intensely focused-^that the options ^ilan is a new and exciting 
approach. The educational soundness of providing optional learning styles 
which accommodate the diffsrent ways children learn is uoquestioned. Cer- 
lainly, the logistics involved in^he implementation pfrocess must oe addressed 
carefully; but it is most assuredly worth the effort. 

PROUXiUE 

The Indianapolis school desegregation case Is ndw the longest, active 
northern school desegregation ?ult. orlglnally-belng filed in 1968. The Indian- 
apolis Board of School Commissioners, the defendants, ivere found guilty of 
violating the equal protection clause of the Fourteenth Amendm^cMjt of the U.S. 
Constitution through (he practice of de jure racial segregation of students. 
(United States v. Board of School Commissioners., Indianapolis, Ind., 3.32 
F.Supp. 855 (S. O. Ind.) (1971)). This ruling made by Judge S. Hugh DiUln was 
appealed to the Seventh Circuit Court of Appeals by the defendant. TheSeventh 
Circuit affirmed the lower court ruling, and initial appeal to the Supreme Court 
led to a denial of certiorari in 1973. (474 K.2d 81 (7 Cir.). cert. den. 413 U.S. 920, 
93 S. Ct. 3066. 37 L. Ed. 2d 1941 (1973). The Supreme Court ruling inMiiliken v. 
Brudiey (418 U.S. 717 (1974)) led to a further appeal and evidentiary hearing- 
regarding a metropolitan remedy. 
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ThQ Suprome Cour^has again remanded the case back to the Seventh Circuit 
Court of Appeals for review in light of the Washington v. Davis and the Arlington 
Heights cases. The c^e, has, therefora* been i^iewed by the Sev^th Circuit on 
four different occasions. The SevenQi Gifqiit has sent the cae^ back to Judge 
Dillin for his reconsideration, attaching several advisory romments* These 
continents will add to his task of reviewing the case especially with the mc^e 
recent actions of the Supreme Court. 

During the long history of the litigation, the composition of the Boaid of 
School Commissioners has changed. The present majority actively supports the 
elimination 9f the segregative conditions. All raven Indianapolis school board 
commissioners are elected at bne time but only four serve the first two yearo. 
Thus there will be three niw members joining the board with Uie 1979 school 
term. At thetime all seven board meml>ers who were elected in the 1976 election 
will serve at the same time. All seven members will then be of a similar position 
regarding the school desegregation case. 

^ Th^present board has adopted a position oppoiting Judge Dillin's ruling 
which calls for the one*way busing of black children. It isltheir position that this 
places an undue hardship upon those who have^been discriminated against; The 
board has also encouraged the development of the options program. This pro- 
graQi is one of the newestv most exciting attempts tO/desegregate, especially at 
the elementary level, that the author has ever encountered. In addition to an 
educational options. plan* at the elementary level, there will be nevvly created 
junior high school zones and a magnet schoql program at the high school level. 

HISTORY OF THE LITIGATION 

To date there have been five phases to the Indianapolis school desegregation 
case. These phases are: (1) Judgement* (2) Remedy, (3) Interdistrict.remedy, (4) 
Appeal of interdistrict remedy, (5) Present status. Each phase will be discussed 
below> as will the possible options available to the district court. 

/udgement: The flrst segment of the Indianapolis case was the finding of racial 
segregation within the Indianapolis Public Schools. This was the sole issue of 
contention during the initial phase. Judge Dillin, Federal District Judge for the 
Southern District qf Indiana, reviewed the past history of the Indianapolis public 
schools since 1949. the year that Indiana made segregation through the use of a 
dual school system an illegal state policy. Judge Dillin ruled the Ind.anapolia 
school district Was guilty of de jure segregation. At that time, he ordered the' 
United States Justice Department to add other school districts in the miflropoli- 
tan ^rea as additional defendants. This was done in order to provide the setting 
necessary for consideration of a metropolitan remedy. Additionally, the Buckley 
children were added as plaintiffs. This was necessary as they represented a class 
of black school children being discriminated against within the Indianapolis 
Public Schools (IPS). The intervening plaintiffs were added at the same time that 
additional defendants, school districts and officials, were added. 
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IndlanapolU appealed &e decision of the federal district court. On appeal, 
the Seventh Circuit concurred %vlth Judge Dlllln. finding that there was "a clear 
pattern of purposeful discrimination In the gerrymandering of school attend- 
ance zones. In the segregation of faculty, In the use of optional attendance zones 
among the schools and In school construction and placement. There was a 

pattern of decision making which reflected a successful plan for de jure 

segregation." (474 F.2d. Bl..(7 Clr.), July 16, 1978. pg. 3) 

Remedy; After the findlnp of illegal segregatton, the court dealt with the fashion- 
ing of a remedy to overcome the de Jure segregation. A major Issue was the 
coi^sUtuUonallty of the Unl-Gov Act. The court ordered the remedy without 
actually deciding the quesUon of Unl-Gov. It felt that a desegregaUon plan with a 
possibility of being effective could not be accompllshejl within the boundaries of 
IPS This finding was based on evidence that In any given school district when 
the percentage of blacks approaches 25-%, a phenomenon called "white flight 
occurs. As the rate of white migration accelerates, th#rf8ult Is resegregatlon. The 
eourt also found that the state of Indiana, Its officials^ agencies througji their 
acUons and omissions, promoted segregation and Inhibited the efforts for de- 
segregation^ Because the State Is ultimately charged under Indiana law with the 
operation of all public schools. It had a continuing afflrmaUve duty to desegre- 
gate the Indianapolis school system. 

The court, therefore, ordered a broad interdistrict remedy which Involved 
the entire metropolitan area to Include school districts outside of Marion 
County. The federal district court held that It was the duty of the State, through 
the General Assembly, to devise a plan for desegregation. If the State failed In 
this regard, the court held that It could formulate Its own plan. As an Interim 
relief measure, the court ordered IPS to effect a pupil reassignment program 
during the 1973-74 school year. The purpose of this action was to ensure a fifteen 
percent enrollment of black pupils In each of Its elementary schools. 

ht response to the court's order, IPS submitted a desegregation plan. The 
court rejected this Plan as inadequate, appointing a two-member commission to 
develop another plan. The two Individuals were Dr. Charles Glatt. Ohio State 
University, and Dr. Joseph Taylor. Indiana University-Purdue University at 
Indianapolis. Their plan was approved by the court and a major portion of that 
plan was implemented. 

The court also ordered IPS to transfer to the defendant school districts a 
certain number of black pupils which would be equal to five percent of the 
1972-73 enrollment of the transferee school. Pike and Washington Township 
were excluded from the initial phase because of increasing minority en- 
rollments. This latter portion of the court's order regarding transfer of students to 
suburban schools was stayed because of subsequent appeal actions. The court's 
plan calling for one-way busing of black children has been the subject of criti- 
cism because of the fact that it placed an unfair burden on the victims of the 
discrimination. 
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Interdistfict Remedy: During the third phase the suit, the court isaued sup- 
plemmtary opinions rerommending certain actions by the state of Indiana, In 
response, the General Assembly adopted a bill which provided for a tuition 
adjustment between tran^erring and receiving districts. A reimbursement of 
transportation costs would be made by the State when a federal or state court 
issued certain findings, (Indiana Stahite, Acts 1974, P.L. 94, Para 1; I.C. 1971, 
20-0.1-6.5*1 Bums Ind. Stat Ann Para 28*5031 (1971)). 

The Seventh Circuit affirmed the two*member cc^mmission's interim de* 
segregation plan. It also affirmed Judge Dillin's holding that the State of Indiana, 
as the ultimate body charged with the operation of public schools, "has an 
affirmative duty to assist the IPS Board in desegregating within its boundaries.'' 
(United States v. Board of School Commissioners, 503 F.2d 68, 80 (7th Cir. 1974), 
cert, denied, 421 U.SV929). The Miliiken v. Bradley decision (418 U.S. 717 
(1074)) had )u8t been issued by the Supreme Court when Judge Dillin's holding 
was affirmed by the Seventh Circuit. Because of this, the Seventh Circuit re- 
versed Judge Dillin's order requiring an interdistrict remedy outside of Uni-Gov. 
This action released those school districts outside of Marion County from the 
court case. That portion of the order which pertained to the interdistrict remedy 
within Uni-Gov was vacated and remanded for further proceedings. The district 
court would then decide whether the rotablishment of the Uni-Gov boundaries, 
without a similar establishment of IPS boundaries for the same area, warranted 
an interdistrict remedy in accordance with Miliiken. 

Appeal Of Interdistrict Remedy: The fourth phase of the case involves the most 
recent ruling by Judge Dillih. He found that the State was guilty of inhibiting 
desegregation because the General Assembly, by expressly eliminating the 
schools from consideration under Uni-Gov, signaled its lack of concern for the 
whole problem, and thus inhibited desegregation of IPS. He further stated that 
the suburban Marion County school districts had resisted civil annexation so 
long as civil annexation carried school annexation with it. They ceased this 
resistance only when the Uni<Gov Act made it clear that the schools would not be 
Involved (474 F.2d.81 (7th dr.). 1976). 

Additionally, he found that the suburban districts resisted the development 
of public housing projects by refusing to cooperate with HUD on the location of 
these projects. Their ^forts were designed to discourage blacks from purchasing 
or renting homes in the suburbs. As a final point, he noted that the Housing 
Authority of the City of Indianapolis (HACI) actively avoided locating HACI 
public housing outside of IPS territories. In fact, in several instances these 
projects were developed just across the street from territory served by a suburban 
school corporation. 

HACI did have certain countywide zoning restrictions during the construe- 
tion of ten of the eleven housing projects. Rut HACI, at all times, had the 
authority to erect public housing in IPS territory and within five miles of the 
corporate limits of Indianapolis. Because the location of public housing tends to 
cause and perpetuate segregation of IPS pupils, this instrumentality of the State 
and. therefore, the state of Indiana was found guilty of perpetuating segregation. 

til 



t 



Thus, in^hls phase of the court declsloV. the federal district judge ruled that 
an interdistrlct remedy was necessary to rtfeCt desegregation within IPS. He 
again pointed out that if desegregation were limited to IPS. the district would 
become forty-two percent black and this percentage exceeded the tipping point 
at which resegregation would appear, judge Dillin then ordered the transfer of 
6.533 black students from IPS to other school districts in Marion County. During 
the second year of the plan, an additional 3.000 students were to be transported. 
This would raise the proportion of black students in the suburban districts to 
fifteen percent. IPS would be obliged to pay suburban districts the cost of 
educating the transferred pupils. Again. Washington and Pike Township school 
districts were left out of the order since they already had black populations of 
twelve and four percent, respectively. Additionally, the court ordered the Hous- 
ing Authority not to build any new housing projects In IPS territory and not to 
renovate an all-black project (Lockfleld (;ardens was being considered for reno- 
vation.). The Buckleys were also awarded attorney fees. And. of course, all 
diifendunts then appealed. The school districts challenged the interdistrlct 
transfers while HACI challenged the injunction against it. The U S. Justice 
Department argued that the finding of interdistrlct violation should be sustained 
but sought modificaticm of the portion of the order calling for mandatory inter- 
distrlct transfers. It argued for affirming the injunction against the Housing. 
Authority. 

Prosont Sfef us: During the summer of 1977 . the SupremoCJourt remanded back to 
the Seventh Circuit Court of Appeals the Indianapolis case for further c:onsid- 
eration. The (kiurt stated thnt the three- judge appeal panel should c:onsider its 
findings in light of two more recent court decisions, the VVdshington v. Dovi.s 
case and the Arlington Heights cas«v The Washington v. Dnvis Cu.se concerned 
discriminatory intent and the Arlingttm Heights Case concerned suburban hous- 
ing patterns, both kov issues in the Indianapolis case. 

After a protracted period, the .Seventh Circuit on February 18. 1978 tossed 
the case back into the lap of Federal Judge S. Hugh Dillin for further hearings. In 
addition, they proffered certain rec:ommendations based on further analysis of 
the ( ii.su. In effect, this mav lead to another evidentiary hnaring c:alled by Judge 
Dillin to determine whether illegal di.scrimination occurred the Imlianapolis 
Public .Schools. The effe<:t of the two n^ceirt Supreme Court decisions requires 
ihat. in lisseiice. there must be proof that th« sogrtigatory effect of government 
officials* actions was a n..sult of prior int»tnt l()di.s<:riminate. The word "intent" is 
thi! optjrative word. Kstaljlishing proof of intent is what cau.stnl the (lifliciilly for 
the AppotlatM Court. The U.S. Justice I )epartnn!nt has taken the position that the 
discrimination does not meet the "invidiou.s di.scrimiiiations" standard estah- 

li.shed for a metropolitan remedy. , , , • . 

Judge Dillin will need to determine whetlier the formation ot lini-(.ov. 
the re.stricti<m of public housing projects to the central city, and tho.se other 
acticm.s which confine the black population to »he ( ity school system were 
Iwsed on a (ii.scriminatorv intent. One view holds that it is not tieces.sary to 
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prove a 8ub)ectivG prior motivation of state officials. This school of thought 
believes that such a test ''would pose an inpenetrable evidentiary barrier for 
plainti^, for in an age when it la unfashionable for state offlcials to opmly 
express racial hostilityt dir^ evidence of overt bigotry will be impossible to 
find." [IndianapoUs News* 247-78t page 4). 

Possible .Actions of the District Court: Now that the case is back in the hands 
of Judge Dillin* he will have several options. He may review the record of 
the case and conclude that the intent requirement cannot be satisfied. He 
will thus dismiss the case and the su&irban school system will be released 
from the litigation. If he does this* the Indianapolis Public Schools will then 
have to desegregate within the boundaries of IPS alone. This is similar to 
what has occurred in Detroit* Michigan. 

The second option would be for Judge Dillin to reopen the case to 
evidentiary hearings. It would then be up to the attorneys for the plaintiffs to 
produce more evidence to substantiate the intent to discriminate on the part 
of suburban districts. Obviously* this would require prolonged litigationt and 
if past history is a precedent* further appeals would follow. 

The third option* one that has not been considered in recent years* is for 
Dillin to work toward an out-of-court settlement. This may occur since Judge 
Dillin has attempted an out-of-court settlement on several occasions. In re- 
^cent months* prior to the Supj^me Court's action to remand the Indianapolis 
case back to the Seventh Circuit* there had been a dialogue among the attor- 
neys for the Metropolitan School Districts and the Indianapolis Public 
* School district focused on considering an out-of-court settlement. There are 
several possibilities for such a settlement. A simple method would be fo^ the 
suburban schools to annex certain public housing projects on the periphery 
of the IPS. which would avoid the busing issue as well as the interdistrict 
actions. A further advantage is that tuition exchange payments would not be 
involved, thus relieving IPS of a financial liability while at the same time 
avoiding the distasteful one-way busing to which the now school board 
seems strongly opposed. This would also allow the school board to continue 
with its IPS-only desegregation plan which involves magnets at the high 
school level, the elementary school options plan, and the creation of junior 
high schools. 

BACKGROUND INFORMATION 

llislorical ttuvimv: The state law of Indiana before 1B69 prohibited blacks 
from attending public schools. The Indianapolis public school system en* 
forced that state law. as did all city schools in Indiana. In 1B6B with tho 
ratification of the Fourteenth Amendment to the U.S. Const itution« Indiana 
Jaw was amended so as to allow blacics to attend public schools (Clhaptor 16. 
Para 2. (18B9) Ind. Acts 41 repealed (1949)). The Indiana Supreme Court 
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soon ruled that this law did not entitle black students to attend school un- 
less a black public school was available in the district. Therefore, the law 
did not entitle black students to attend white schools (Cory v. Carter, 48 Ind. 
327, (1874)). This policy of separate schools for blacks and whites which 
was required by state law prevailed in Indiana until it was officially 
abolished by the Indiana General Assembly in 1949 (Ch. 188. Para. 1 (1949) 
Ind. Acts 603, repealed (1973)). 

Thus, the Indianapolis Public Schools operated a dual system of public 
education from 1869 onward, and a segregated public educational system 
was the ofHcial policy of the Indianapolis public schools from 1849 to 1949. 
It wa^ thtf finding of Judge Dillin that this dual system was maintained, in 
fact, long after 1949 and even after Brown^ (347 U.S. 483 (1954)).. 

The dual school system extended to the higH school level from 1927 
onward when Crispus Attucks High School was opened as the city's all- 
black high school. Prior to 1927 blacks attended their neighborhood high 
school, but after 1927 all blacks were required to attend Crispus Attucks. ^It 
is interesting to note that the black students attending Crispus Attucks had 
to ride in streetcars, buses and other facilities for long periods of tinie, -often 
more than an hour one way in order to attend high school. 

There was considerable support for the construction of Crispus Attucks 
in the black community. Of course, this is underatandable for many reasons 
in 1927, not the least of which was because It created teaching positions for 
blacks. Prior to the opening of Crispus Attucks, blacks were not permitted to 
teach in the high schools of Indianapolis. 

Demographic Information; 

1) When Unl-Gov was created In 1969, ninety-five percent of the 
minorities In Marlon County lived In widianapolis. Since then the black 
population has continued to grow within the core city. At the same time the 
proportion of black students In IPS has Increased from thirty-six percent in 
1968 to forty-two percent In 1975. 

2) The black-white ratio In IPS In 1974-1975 was fifty-seven white to 
forty-two percent black. This compares to an over-all ratio for Marlon County 
of soventy-five percent white to twenty-five percent black. 

:j) Tho percentage of black students and black residents in Marion 
County by district is indicated in the following map. 

2) 
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The BUck population in Marion County is reflectMl by the following. 

1873 

Percentage of Black Residents in Marion County 
(Percentage of Black Students in Marion County Schools) 



ftftttttttitftittnihtttHti. 



Pike 
4.29 
(8.17) 



Washington 
12.06 
(11.29) _| 



Lawrence W 
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(1.59) ^ 
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Center 

38.76 
(41.1) 
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Decatur / Perry 
0.03 \ 0.11 
(0.22) p ' (0.01) 
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Franklin 
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4) For the school year 1974*75 the racial compositipn of the suburban 
Marion County district was as follows: / 





Percentage 


Percentage 


Township 


of White 


of Black 


Decatur 


99.83 


.90, 


Franklin 


99.35 


.54 


Lawrence 


95.50 


2.90 


Perry 


98.64 


.23 


Warren 


98.61 


.73 


Wayne 


97.87 


1.19 


Beech Grove 


99.64 


.04 


Speedv^ay 


99.10 


.72 



l/ni-Gov: 

1 ) Until 1969 the boundaries for IPS generally corresponded to the bound- 
aries of the city of Indianapolis. The other Marion County schools, therefore^ 
were then truly suburban in nature. In 1969 the so-called Uni-Gov Act» officially 
the*TirstClassConsolidated Cities and Counties Act/* (Ajcts 1969»Ch. 173, Para 
101; I.e. 1971» 18-4-M et seq.. Burns Ind. Stat. Ann. 48-9101 et seq. (1971)) 
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transformed Marion Counly into a consolidated metropolitan government. Spe- 
cially excluded from Uni-Gov were the suburban school districts. A consoli- 
dated school district corresponding to the'metropolitan government boundaries 
was not established with each suburban school system retaining its historical 
\boundary lines. 

2) Unl-Govisjovemed by a mayor and council. Its purpose is to efficiently 
reorganize civil government on a county basis. Previous to Uni-Gov there had 
been various governmental responsibilities with overlapping Jurisdictions 

. throughout the Marion County area. With Unl-Gov. municipal services such as 
police and fire protection are provided district wide. The exclusion of schools 
thus becomes a major issue in court litigation. 

3) Uni-Gov has nfot replaced all previous governmental units in Marion 
County. There is still an Airport Authority. Building Authority, county courts 
and hospital corporation which are excluded from Uni-Gov. .Additionally, 
exclude4 towns such as Speedway. Perry and Lawrence retain their local gov- 
ernments and provide municipal services In various areas. Nevertheless. Unl- 
Gov has extensive powers even In the exluded towns. For example. It handles air 
pollution regulations, building code enforcement, municipal planning and 
thoroughfare control. Additionally, the citizens, even In the excluded towns, 
vote in the Uni-Gov elections. 

Housing Authority for the City of Indianapolis: 

1) The Housing Authority for the City of Indianapolis (HACI) built for 
occupancy ten housing projects for low-Income families between 1968 and 1970. 
These ten projects and one other. Lockfleld Gardens (this being one of the first, 
public housing projects built during the Depression) are the only public housing 
projects available for occupancy In Marlon County. 

2) All ten public housing projects were built within the boundaries of IPS. 
When they were opened, there was fifty to seventy-five percent black occupancy. 
Now these projects are more than ninety-eight percent black. 

:i) Under Indiana State law, HACI has the authority to construct projects 
within Indianapolis as well as five miles outside of the city boundaries. Federal 
funding can only be obtained if HACI enters Into a cooperative agreement with 
the municipality or other governmental entity which has jursldlctlon over the 
territory. While the city of Indianapolis has entered into such an agreement, at no 
time have the county units of government agreed to allow a housing project to be 
built in their territory. 

4) Since Uni-(;ov in U)M. thn ^iACl has had the authority to construct 
projects outside tho old city limits (with the exception of the excluded towns of 
SptKidway. Beech Grove and Lawrence). After Uni-Gov there was no need for 
cooperative agreements. Yet, no housing projects have been built during this 
period of time. While there is no evidence a.s to the reason for this, it is known 
that there uro over 3. 000 applicants for family housing pending. 

5) While HACI duimod that there were no suitable sites outsid«i of Indian- 
apolis Iwcauso services such as public transportation were not available, the 
evidence does not suppcirt this contention. Public transportation routes could 



easily have been extended* on a shdwing of need, as could food stamp distribu* 
tion centers and other services. Surprisingly, six of the ten housing projects wer; 
built on IPS outer boundary lines, some within a few blocks of a )oint IPS/ 
metropolitan boundary line. In some cases the location of the housing projects 
on^ne side of the street dictated that all students in the housing project attended 
IPS while students living across the street would go t^ a metropolitan district 
school. 

School District Boundaries; 

1) Until 1989, because of various laws, noted below, IPS boundarira were 
largely coterminous with chy boundaries. Under a 193 Vact theboundaries of IPS 
were made coterminous with those of the city. (Acts 1931, Ch. 94, 1; I.X. 1971, 
20-3-lM. Burns Ind. Stat. Ann. 28*2601 (197^)). Boundaries of school districts 
and muncipalities until 1959 were also coterminous in Indiana, although there ^ 
were some exceptions. Thus, IPS boundaries merely reflected generally prevail* 
ing conditions. 

' 2) In 19.59 the Indiana School Reorg^ization Act. (Acts 1959, ch. 202^ 1; 
I.e. 1971. 2(M*M et seq.. Burns Ind, Stat. 'Ann. 28*3501. n (1941)) created a 
complex sfiheme for consolidating school districts. Consolidations under this 
act reduced the number of school districts outside Marion County from 990 to 
305. Thereafter, seventy percent of the reorganized districts were no longer 
coterminous with other units of civil government. In fact, some districts even 
' crossed county lines. ^ « 

3) Marion County, however, was an exception. School districts in Marion 
County were not consolidated, even though the Marion County Reorganization 
(Committee, appointed pursuant to the act. initially recommended tl)jit all city 
systems in the county be merged into one. There was unanimous jpposition 
from the suburban school districts. This opposition led to the dufeat of the 
merger proposal. The court has stated that there is no evidence that this opposi* 
tion was racially motivated. (There is some doubt in the author's mind, although 
proving racial intent behind suburban school districts* actions will prove dif* 
ficult). The most substantial reasons given for vetoing the merger proposal were: 
( 1 ) the size of the .nerged district and (2) increased school taxt^s in IPS and two of 
the suburban districts. Therefore, while the arguments in favor of the single- 
district merger plan outweighed the opposing arguments, the committee re* 
versed itself and proposed a plan which froze existing school corporations in 
Marion County according to the existing 1961 boundaries. Thus, the plan 
adopted in 19B2 after approval by the State made no significant boundary 
changes in Marion («ounty. leaving those boundaries coterminous with those of 
civil government. 

4) As a result of the 1 95U Reorganization Act. school boundaries in most of 
Indiana were frozen ami, therefort^. unaffecteti by munic:iphl annexation. Special 
legislation was enacted in 1961 to^iveschcKiIs within Marlon County flexibility 
lost by the 1959 reorganization. Under the 196} act. extension of the boundapies 
of the civil city automatically ended the corresponding .school boundaries unU!Ss 
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the school city and the losing school corporation mutually agreed that the clty^ 
school territory would not expand with the civil city. The school district losing 
territory could also oppose the ahnexlatidn in the renionstration suit. 

These ahnexation powers thus proved to be illusory, as they were effectively 
hindered by remonstrance litigation. Therefore, until 1969 the combined action 
of the State of Indiana political subdivisions (in Marion County) had the effect of 
leavingjhe boundaries of Indianapolis and IPS substantively the same despite 
school districts' consolidallons made under the 1959 act. It was expressed in the 
mil legislation thaf IPS would extend along with the city. At least, thif was Uie 
intent. Sixteen days before Unl-Gov was adopted, an act was passed amending 
ti»o tUHl act by abolishing the power of IPS to follow municipal annexation. 

Appi'ol c'onsicJtJnifions: ... 

-I) The question of appeal by the Seventh Circuit and now by Judge Dillin 
• surrounds the Issue of whether the interdistrict remedy ordered by the Federal 
District Court is supported by the record and the legal principles enunciated in 
MilJik»>n V. Bnic/j»!.v*. The two major Issues under contention are: (1) whether the 
t!Stablishmont of ijni-C»ov boundaries without a similar establishment of IPS . 
boundaries warrants an Interdistrirt remedy within Uni-Gov, and (2) whether 
th« (iistriii court cornMitly enjoined the Housing Authority of the City of Indian- 
apolis from locating additional public housing projec:ts within IPS or from 
renovating «?xistin| housing facilities. „, . 

.. 2) Several major issues established by the court regarding Milliken have 
n!l(!vance for the IPS desegregation case: . 

a) The controlling principle enunciated in Svvann (402 US IB) Is that the 
. !»(;optt of the remedy should be determined by the nature^d ext^t of 
thu constitutional violation that has occurred. Therefore. »^fore boun- 
<iari(?s of autonomous school districts may be set aside by consolida- 
'tion thnmgh a cross-district remedy, it must be proven that t^iere has 
btrnx a constitutional violation within one district that produces seg- 
regative effects of sigiiificanj-e in other districts, 
h) Specificallv. it must b(! shown that racially discriminatory acts of the 
state or local school districts, or of a single school district, have been 
.substantial «:au.s(? t)f the segregation. Therefore, in t:ertain clrcum- 
stance.s, an interdistrit;t remedy would bt? appropriate to eliminate the 
district .segregation can.seti by the ctmstitutitmal violation: likewise. 
vvitluMit an interdistrict violaticm with an interdistrict effect, there is 
iU)(:(»n.stituUoiialwronK<:allinftf<)ranintertiistrict remedy (Milliken v.^ 

BnuiU'W 41« US 717. 744-45). 
IPS-ONI,Y UKSF(iRK(iATION PLAN 

•Hie IndianapoH.s I'ulilic School hystem lias filed a motion urging judge 
Dillin Ui approve a citv-onlv scliool de.s»?Kregation plan which it wishes to 
impK-meut next fall. regar(ilessoftlHMmt(:.)nien!gardinK a metropolitan remedy. 



tlH 



o / r 

ERIC 



It is the contenUon of IPS that this dty^jnly remedy is compatible %viti» the 
inclusion of subuAan schools if a multi-distrlct remedy is effected. The IPS-jnly 
plan is basically a sixty-to-forty percent racial balance plan. The plan has three 
components including: (1) an options edvcatibn program at the elementary 
school level; (2) new Junior high school districts at the intermediate level; and (3) 
a. m$gnet school with a lottery approach at the high sdiool level. 



City-Only School Plan 




This map describes the city-only desegregation plan. The citj^ is divided 
into four attendance areas. Students who live in the shaded areas around the 
• / high schools may attend those schools. Those outside of the shaded areas would 
participate in the lottery and would be permitted their first choice from among 
high schools in their attendance zone, as long as racial balance of the schools is 
within the sixty-to-forty percent range. 
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This high school plan, intended to bo^introduced beginning with next year's 
ninth grade class, also calls .for special magnet programs. Because of their 
fiiirricula. design, and spec:ial appeal, the magnets should dra\v students from 
across the city on a full or a part-time basis and would achieve the racial balance 
requirements established by the court. These programs include a career.educa- 
tion ma^^net at Arsenal Jechnical ihgh School, a fine and performing arts 
magnet at Shortridge High School, and a health professions magnet at Crispus 
Attucks High School, The school board plans to create in each ef the four high 
sehool attendance areas new junior high schools to which students would bd 
assigned, this selectipn serving.the goal of desegregation. 
• Option .Plurt; It is at the elementary leVel tHat the plan is most interesting and 
most diffic:ult for parents to understand and, in some cases, to accept. Some 
factors which elic:it parental concerns are the age of the children invoIve(l, fears 
about safetv. and a strong identification with their own neighborhood. Eleu^n- 
tary pupi I assignments wil I be determined by a combi nation of factbrs, includrag 
the .high school attendance area in which they live, the educational options 
choice which parents and pupils malce in March and April, 197B, and the racial 
l)alance standards established by the court for each* school building in the 
systtmi. This standard calls for u sixty- forty percent white/black balance in each 
school 

The Indianapoli^ public schools have moved forward atid intend to imple* 
ment their city-oni]^ desegregation plan system-wide in the fall. It should be 
understood that prior to implenientaticm the IPS must receive the approval of 
fudge Dillin, without whose approval all of their actit^ns and efforts are for 
naught. ^ 

The core of tlu! eU^tnentary des(*gregation plun is the encouragement of 
parents to select an educational option for their child. An intensive community 
relations and publicity program has been developed in order, to inform the 
community about the several options. Thoro is a concern on the part of some 
members of the? community, especially the minority cominunity, that this public 
relations effort was initiated too late. The options elementary programs which 
are a^ait.-ilUn include: (1) litick-to-iiiisics; (2) Traditional; ['A] Ccmtinuous Prog- 
ress; (4) Open Concept; (5) Montessori; Dc^velopnuMital; aiui't?) An Alternate 
(ihoice. 

Opium ): Ji(H k-T()-H(isic s. Tliis is an educatioruil program which empha- 
si/(»s tlu» throe K*s of reading, writing, and arithmetic. Strong (ii.scipline und an 
acihiMence to a Vtihir systctin is (•nc.oura^iMi. Tht* program calls for the following: 

}. (!(>nip|(»ielv s(»lf-rontaiae(i classroom 

2. Schudule oi instruction is the .*;.uiio for eacfi student 

A. Six ^ratlc lov«»l's p<»r school 

4. (Iradus 1.2. and iJ stnvss A k\s. ^(»ogrtiphv arid physical t»(iiH.<iti()n 
T). Cradt^s 4.r). and H stress A H*s, history. MPowraphy. s(:i(»nce. nni.sic. ar". 
and cltttrjM:{(M (uiiK.ation 
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The back>to-basics option would have a blassroom which require^: (1) em* 
phasis on drill, rtcltation, and phonics, (2) noexperimentotion in instruction, (3) 
fetter grades given in all subidcts based on tests, (4) ^isiily homework at all grade, 
levels, (S) completion of all grade level work for profaiotion, and (ft) strong parent 
support for homework, dress code, and behavior co4e. A student attendinglhe 
back-to-basics option would spend ' <^e-half to three quarters of his/her day with 
reading, writing, and arithmetic. Oi.e teacher woqld present all subjects to the 
whole class all day. . . 

0 

Option Nd» 2: Traditional: This is an education program which emphasizes 
academic instwction and personal development through thi» teaching of all 
academic ^Subjects in one classroohii.lt is basically a teacher*centered instruc- 
tional program* The following woiild be typijcal of the traditional program: 

" 1» Teacher uses varied instructional methods 
0 ^2. Uniform time allocation for subfects . 
3* Students are placed in sub-groups in classroom based cm achievement 

of the Stibject area, personal development, teacher judgment. 
'^4. Six grade levels per schooU self-contained classrooms except for special 
subject area% 

The traditional classroom would provide: (1) emphasis on developing sub- 
ject areas. (2) mainly large group, some small group;and individual study groups 
in self-contained classroom, (3) emphasis on activities which promote social 
g^^owth as well as subject matter, {4) grading based on teacher judgment of 
mastery, (5) varied homework at different grade levels, and (6) promotion bas^ 
on achievement and personal development of child. A typical day for an elemen- 
tary child who has selected Option No. 2 would operate according to a regular 
t^e schedule within which set times are established for each subject area. 
Additionally, students would be divided into smal^ groups for certain types of 
instruction. * 

Optipn No. 3; ContinuouK Progress: This is an educational program which 
requires the mastery of a defined curriculum, within which each student is 
allowed to progress at his'her own rate. The continuou^^rogrMs option, a 
student-centered program, provides the following: 

1. School divided Into a primary division and an intermediate division 

2. Stresses all subje<:t areas 

3. Students regrouped in academic subjects whenever necessary 

4. Teaching directed to pupils* needs 

5. Frequent evaluation of student progress 

The continuous progress classroom presents a relatively different program 
from that of a traditional school In this classroom: (1) teachers teach different 
groupr of children. (2) there are fewer levels of instruction In each classroom, (3) 
students get more indWldualizod instruction. (4) grades are based on achieve- 
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mentt (5)lrequent reports are submitted to parents, (6) promotion is based on 
achievement and personal development of child, and^Z) promotion occurs at 
pnd of primary aqd intermediate divisions, Typi&lly» teachei^ woujid teach 
different levels of the subject area. Therefore, children have^several teachers 
during the school day, instructing the chilc^en at the level at which they Are 
achieving, with their interests in mind. A child would be involved with different 
studenti} at different 4imes of the day* 

Option Nd. 4, Open Concept: This educational program emphasizes the needs of 
the individual student in each of his/her classes. An open concept is a non- 
graded approach and utilizes team teaching. This is basically a student-centered 
program involving: 

1. Subjects based on child's interest 

2. Students of differei^ ages grouped in teams 

3. Grouping for instruction in team area 

4. Flexible schedule for instruction 

5. Goals are sel by teachers and studaati|. « 

6. No separate grade levels 

Because team teaching is utilized the school environment does, in fact, 
operate non-traditionally. The team arraingement provides for (1) a wide variety 
of teaching m^ethods, (2) many different types of materials, (3) no letter gradw» . 
teacher using checklists and conmients, (4) hMiework given on an Individual 
student basis, (5) no formal promotion with eaa student going to the next level 
of work when ready. (6) required parent-teacher-student report and conferences. 
In the open concept school the student works at his own pace and will spend as 
much time on a subject as he needs or wishes* Most important, a team of teachers 
will teach all subjects to a common group of students. 

(Option No. 5 Monlessori; This is a highly publicized educational approach for 
teaching young children, based on a complete adjustment of intruction to the 
stages of a child's development. These are the main elements of the Montessori 

school option; 

1. Grades 1-3 only in 1978-79 

2. Students "work** with freedom of movement 

3. Umg blocks of time for learning and practiting activities 

4. Non-graded 

5. Emphasis on motor skills, sensory, cultural, and language experiences. 

The Montessori school provides a student-centered environment which is 
different from the conventional including: (1 ) groij^lngs by three-year age ipan, 
(2) choice and practice of activity which are self-motivated. (3) environment 
consisting of carefully constructed Montessori materials and instructional de- 
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vices, (4) individual intf rests and self-satisfaction which are stimulated* and (S) 
progranuned materials guide choices. Typically during the day the*child will 
pursue selected activities individually and in small groups. A child selects an 
' activ^ity and **works'* individually as long as he/she remains interested. Games* 
the use of equipment, general lessons^ songs, and stories are all conducted as 
^up activities. 

Option No. 6. Developmental: This isah educational program which is based on 
decision-making by the students, giving them the opportunity to select that 
which they wish to learn. A developmental school is characterized by: 

4. Freedom for each student • no schedule 

2. Learning by doing • delig^ing and completing projects 

3. Student setting own learning goals and making own decisions 

4. Frequent use of the comnlunity as a classroom . 

The developmental school may be categorized as a ••social change" school 
la this school one will find: (1) informal classrooms organized atourd student 
interests, (2) students of different ages in the srme room, (3) firequent use of 
facilities away fiojin tHe school, (4) teachet^ talking with one student or a very 
small group* and (5) no grades but rather progress reports given to parents and 
' students during conferences, and (8) great flexibility in length of school day. 
During a typical day the child will woihk independently on projects in various 
parts of the school. As an example, a student may go to the library to research a 
topic. She/he could ask a t^arfier or friend for help or even leave the school 
environment to find additional information. 

Option No. 7. An Aitecnate Choice: This is not an educational Option. Rather, U 
allows the parents to request that their child remain in the school presently 
attended. It should be reahzed (in some cases it is not understood, as yet) that the 
child will be allowed to remain in the same school only if this can be done within 
desegregation guidelines. Therefore, if a child wishes to attend his neigh- 
terhood school and that school is r.iready sixty percent white or forty percent 
black, the student will be assigned to another building. 

No parent is required to select an option for September. 1 978. ^or those who 
do not. pupil assignment will be made in the same manner as in 1977. subject to 
the six. y-to-forty percent racial balance requirements of the desegregation plan. 
In 1979 a further opportunity to participate in the option selection piocedurc 
will be provided. 



On April 7» 1978. judge Dillin (1) t)rdertHi school offi<;ials not to engage 
many pupil reassignments for next fall, thus r lecting a city-only .school de- 
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segregation plan for all grade levels and (2) in a separate one-page entry indi- 
cated th«t he did not plan to have additional evidentiary hearings on the issue of 
whether or not there is cause to Involve <he eight Marion County Township 
school systems in the desegregation remedy. Thus, he felt that there was already 
sufficient evidence on the record to send the rase back to the Seventh Circuit 
C«)Urt of Appeals based on his previous funding of de jure segregation, 

OnMay 10, 1978, thelndianapolisSchool Board passed a resolution indicat- 
ing that the options education plan which was an integral part of the city-only 
desegregation plan vetoed by judge Dillin would be implemented on a pilot 
basis. Implementation of the options plan on a pilot basis would not be con- 
traindicated even in light of Judge Dillin's ruling. It is estimated that fewer than 
1 ,000 children will be involved. Because of |udge Dillin s foiling, participation in 
the options program would be limited mainly to children who live "reasonably 
near" the pilot . Dillin's order prohibits desegregation of the school system until 
appeals are completed on the Iudge*s earlier order to bus over 9.500 students 
from the city to suburban school districts. 

On May 30. 1 978, Judge Dillin ordered a hearing to consider the merits of the 
* proposed city-only school desegregation plan. This action was taken in direct 
response to the Seventh U.S, Circuit Court of Appeals which ordered him to 
ret:oii,si(ler his rejection of the Indianapolis plan. The Seventh Circuit therefore 
felt ludge Dillin shoultl have a hearing to consider the merits of the city-only 
plan. Thus judge Dillin would rule on the Constitutional merits of the city-plan 
regardh»ss of the pending suburban issue which would be decided as a separate 
issue. On june 2. Judge Dillin ruled on the question of the city-only desegrega- 
tion pIan,allowingcertain aspects of the plan to be implemented but finding that 
a i;it\M)nly remedy would be impractical in light of the suburban iSdUe yet to be 
resolved. In findings of fact he also pointed out and added a new wrinkle to the 
alreadv extensive scope of this case. He cited the Indiana Transfer Act as 
authori/ation for the reassignment of student to the suburbs. This a(;t was 
pa,sse,* by the Indiana legislature in light of the*nonetary impa«:t that the original 
ruling by )udge Dillin would have had. The In^tlianapolis School District W(mld 
be made to bear the brunt of the i:t)8t for the ,students being assign<>d to the 
suburbs. The Transfer Act relieves Indianapolis of a portion of that monetary 
burden. 

Notv the three-judge panel of the Seventh Circuit Court of Appeals mu,st act 
in order to inovt^ to a practical nnsolution to this (:a,se. The somewhat divided 
tipprals t t)urt is nt)\v faced with si^veral options. It may dismiss the suburban 
a.spei t c)t the (.ase and order a city-only plai.; or it niav call for a n(?w ,series of 
e\ idmtiarv hearings. Among the various options, it is quite probabh> that on<> of 
thi» two possibilities just mentione<l will be the action taken by tlie court. 

In respunsf* to tl)e many optitins which judge Dillin has t)pened to the 
,Srv«»nth Cirt uit Court ot Appeals, the Indianapolis Public Schools has iiad to 
devise .several dt^segregation plans. ,S(:}iool board attorneys and the iManning 
Divisinn must devt»h)p an inter-district plan as ordered by lodge Dillin. This 
1 iiunlv uido remetl- would have been pu. in effect in Septend)er if there hail 



been no iniunction or other action during the interim. IPS officials also con- 
tinued to reflne the city-only plan in light of the possibility that this plan might 
ordered by the Seventh Circuit. The present status of the Indianapolis School 
DeMgregation case is best stated in the seventeen-page memorandum issued by 
Judge Dillin July 11. 1978. Therein he urged the appeals court to expand its 
previous injunction against the construction of additional public housing proj- 
ects in the boundaries of the Indianapolis Public Schools to include all govern- 
ment subsidized low-income housing* Further, he ruled that the state of Indiana 
has **an affirmative duty to assist in desegregating the Indianapolis Public 
Schools" and he ordered the State Superintendent of Public Instruction to 
develop a comprehensive in-service training program for all teachers and staffs 
in the nine-school system affected by the rulings in order to prepare for the 
reassignment of pupils. Additionally Dillin ruled that the reassignment of pupils 
take place during the coming 1978-79 school year. 

On Friday, August 11, 1978, Judge Dillin ordered a stay in the case. This 
means that the metropolitan desegregation remedy ordered by the Judge in 1975 
will again not be implemented in Septemlwr. During the interim the Judge will 
hold additional evidentiary hearings. This is being done in response to the 
request of the Seventh Circuit Court. The time and date for these new hearings 
has not been established. One certainty is that there will be an opportunity for 
attorneys on all sides, the school district, the intervening plaintiffs and the 
suburban school districts to place additional information on the records. It will 
certainly be appropriate to review the Indianapolis case in light of the Wil- 
mington case and the Dayton findings of 1976. 

This action was taken by the Judge as a result of the three-judge appeals 
courts request that he reconsider his August 1 . 1975. order to reassign pupils to 
surrounding school systems in light of several recent U.S. Supreme Court deci- 
sions dealing with desegregation. Those decisions have generally tightened the 
requirements requiring that the court find proof of discriminatory motivation or 
intent on the part of public school officials before ordering desegregation rem- 
edy. 

Judge Dillin still believes that the Indianapolis school desegregation rem- 
edy lies in involving metropolitan one-way busing. Dillin felt that it was not 
n9<;pssary to make specific findings against suburban school officials to order 
the reassignment of pupils into their system. It was his belief that the acts of the 
General Assembly and other officials fully allov^ for the transfer of approxi- 
mately 9.555 black r?apils to surrounding school systems. Dillin stated that if 
housing projects had not been confined to IPS. the black pupils in those projects 
and in surrounding neighborhoods could have attended suburban school sys- 
tems. He noted that legislatin passed by the General Assembly specifically 
authorized tuition transfer payments in the event pupils were reassigned from 
IPS to the suburbs. Additionally, there is another general pupil transfer law in 
Indiana which allows the parent of the child in one school system to apply for 
attendance in another school system if the parent feels the child may be better 
accommodated. Thus, with the General Assembly action. Judge Dillin feels that 
the court does not need to consider a Dayton-type rule wherein desegregation 
remedies would specifically fit proven violations. 




